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RULES OF PROCEDURE FOR SENATE INVESTIGATING 
COMMITTEES 


WEDNESDAY, JULY 28, 1954 


Unirep States SENATE, 
CoMMITTEE ON RULES AND ADMINISTRATION, 
SUBCOMMITTEE ON RULES, 
Washington, D.C. 

The subcommittee met at 2: 15 p. m., pursuant to recess, in room 318 
of the Senate Office Building, Senator William E. Jenner (chairman) 
presiding. 

Present : Senator Jenner (chairman). 

Also present: Boris S. Berkovitch, counsel to subcommittee on 
Rules; W. F. Bookwalter, chief clerk of the Committee on Rules and 
Administration; Darrell St. Claire, professional staff member, Com- 
mittee on Rules and Administration; and Judge Robert Morris. 

The CHarrMAN. The committee will come to order. 

Come forward, Senator McCarran. 

Do you care to be sworn to testify, sir? 

It is optional. 

Do you swear the testimony given in this hearing will be the truth, 
the whole truth, and nothing but the truth, so help you God? 

Senator McCarran. Yes, sir. 

The Cuamrman. You may proceed, Senator McCarran, with your 
statement. 

You are the former chairman of the Internal Security Subcom- 
mittee of the United States Senate. 

Senator McCarran. Yes, sir; and, due to the misguided judgment 
of mankind, I lost that place. 

The CuarrMan. I understand that, Senator. 

That is why we asked you to come here today, because of your ex- 
perience as chairman of that subcommittee. We have before us several 
measures concerning a code for the procedure of congressional com- 
mittees, and we would like you to testify as to your experience in this 


field. 


TESTIMONY OF HON. PAT McCARRAN, A UNITED STATES SENATOR 
FROM THE STATE OF NEVADA 


Senator McCarran. Mr. Chairman, I understand I am here because 
I was formerly chairman of the Senate Committee on the Judiciary 
and chairman of the Senate Internal Security Subcommittee. 
I have with me Mr. Sourwine, counsel of the Committee on Judici- 
ary and associate counsel of the Internal Security Subcommittee. 
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I will keep my statement on this subject short because my presence 
is required in another committee even at this very moment. 

The CuatrmMan. I understand. 

Senator McCarran. Since I have been called as a result of my for- 
mer chairmanship, I shall discuss the work of the Internal Security 
subcommittee. 

At the outset let me say that, while it is the Communist line to at- 
tack the Internal Secu ity Subcommittee, and this was true during the 
pel iod of my chairmat ship, I do not know of any instance when any 


witness before the Senate Internal Security Subcommittee, during 
the entire time that I was chairman, ever was denied any right to 
which he was entitled, or any occasion during that whole period on 


whicl h any witness before the Senate Internal Security Subcommittee 
was ever mistreated or even handled discourteously. 

We never denied a witness the privilege of being accompanied by 
counsel or of seeking the advice of counsel during the progress of a 
hearing. 

We never denied a witness the right to make a voluntary statement. 

We never denied a witness the right to make a full and complete 
answer to any al 

We never denied a witness the right of access to his own testimony. 

We never released executive testimony without authorization by a 
majority vote of the committee; and there are many volumes of execu- 
tive testimony taken before the Senate Internal Security Subcommit- 
tee, under my chairmanship, which are still secret today, in every 
word, even 2 years or more after it was taken. 

The Internal Security Subcommittee has a very broad jurisdiction. 
Under the original resolution, S. Res. 366, 81st Congress, 2d session, the 
provisions of which are still controlling under the various continuous 
resolutions which have extended the life of the committee down to the 
present time, the Internal Security Subcommittee of the Senate Com- 
mittee on the Judiciary was empowered and directed to make a com- 
plete and continuing study and investigation in three separate areas: 

First, respecting the administration, operation, and enforcement of 
the Internal Security Act of 1950; 

Second, respecting the administration, operation, and enforcement 
of all the laws relating to espionage, sabotage, and the protection of 
the internal security of the United States; 

Third, respecting the extent, nature, and effects of subversive activi- 
ties in the United States, its territories and possessions, including but 
not limited to espionage, sabotage, and infiltration by persons who 
are or may be under the domination of the foreign governments or 
organizations controlling the world Communist movement or any 
other movement seeking to overthrow the Government of the United 
mtates by force and violence. 

It should be pointed out that, while this authority is by Senate 
resolution, it parallels and reinforces, and is reinforced by, the 
statutory authority of the committee under the Legislative Reorgani- 

zation Act, which gives the committee legislative oversight of execu- 
tion by the administrative agencies of all laws, the subject matter of 
which is within the jurisdiction of the committee. 

I on committee has any questions, I should be glad to answer them. 

Mr. Chairman, I would like to dwell upon some specific subjects 
that may have come up before your committee or that may be under 
your consideration, and I take them by subject, if you please. 
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Purposeful investigations: Every investigation of the Internal Se- 
curity Subcommittee has been purposeful. It has had an objective. 
All hearings have been conducted within the limits of the purposes 
of the particular investigation to which each applied. There has 
been no haphazard calling of witnesses, no fishing expeditions. 

Results of subcommittee work: Work of the Internal Security Sub- 
committee has resulted in recommendation and formulation of a sub- 
stantial amount of legislation. 

Another important result of the committee’s work has been to in- 
form the American people respecting a number of aspects of the Com- 
munist conspiracy in this country. 

It is regrettable th: at the legislative recommendations of the sub- 
committee have not been pushed more speedily to enactment. It is 
regrettable also that recommendations of the subcommittee for action 
by the executive branch of the Government have more often been 
ignored than followed. 

Reports unanimous: Reports of the Internal Security Subcommit- 
tee have always been unanimous. Politics has never intruded itself 
into the committee’s work. The work of the committee may have 
had political results—I think it did have—but it never had political 
objectives, and the members of the committee, in connection with the 
work of the committee, always have had the courage of their convic- 
tions and always have acted for what they believed to be the best inter- 
ests of their country, and without regard to political considerations. 

The fifth amendment: There is much confusion, Mr. Chairman, 
about the claim of the privilege against self-incrimination under the 
fifth amendment. Much has been written, and some of it very 
cleverly, in an effort to demonstrate that a claim of privilege under 
the fifth ee is not evidence of guilt. ‘Technically speaking, 
that is true; but the fact remains that the courts of this Nation have 
held quite clearly that when a witness declines to answer a question 
on the ground of his privilege under the amendment he is asserting 
that a truthful answer to the question might provide at least a link in 
a chain of evidence which might tend to convict him of a crime. He 
is thus asserting that there is an existing crime on which the statute 
of limitations has not run, for which he could be prosecuted and of 
which he might be convicted. If any of these factors are lacking, the 
witness does not have the right to refuse to answer under a claim 
of the fifth amendment privilege. 

Hearsay: It is improper to conclude or contend that all hearsay 
evidence is incompetent or irrelevant or inadmissible. It is an axiom 
at law that no one understands the hearsay rule unless he understands 
the execptions to that rule, and those exceptions are many and some- 
times complicated. 

A congressional committee should have the right to seek and re- 
ceive any testimony which will shed any light on the subject under 
investigation. It is for the committee to decide the relevancy and 
the weight of the testimony. 

Power of subpena: The power of subpena always rests with the com- 
mittee or subcommittee. It is exercised through the chairman. In 
the absence of committee action to the contrary, the chairman is al- 
ways presumed to act for the committee; but the committee or sub- 
committee can always take this power away from the chairman by 
appropriate action, 
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The reason for this presumption is that in almost every case the 
chairman does, in fact, act for the committee and fully within the 
limits of the committee’s expressed wishes. 

To require all subpenas to be authorized in advance by majority 
vote of the committee or subcommittee would be to inflict upon con- 
gressional committees a degree of administrative inefficiency. 

Just as the Senate controls its own procedure and its own mem- 
bership, so each committee and subcommittee, within the rules of the 
House and, in the case of a subcommittee, within the rules of the com- 
mittee, must have the right to control its own affairs. 

Unreasonable search and seizure: Congressional committees have 
no more right to make unreasonable searches and seizures than does 
a court. Any witness who thinks a congressional committee subpena 
duces tecum is unreasonable or lacking in particularity has the same 
right to refuse to obey it that he would have in the case of a similar 
subpena issued by a Federal Court; and if he guesses wrong and the 
sanpe na is not, in fact, unreasonable, he refuses to comply at his own 
peril, just as in the case of a court subpena. 

Rules of evidence: Congressional committees are primarily fact- 
finding bodies. Ordinary rules of evidence do not and should not ap- 
ply. ktules of evidence are designed to protect a defendant in a trial. 
before congressional committees there are no defendants and con- 
gressional hearings are not trials. It should always be for the com- 
mittee to decide what evidence or testimony may be received, and at 
what length. 

Right to call witnesses: No person ever has any right to call or re- 
quire the calling of any witness before a congressional committee. 
The selection of witnesses and the calling of witnesses is for the com- 
mittee to decide. 

Here again it is important to remember that a committee hearing 
is not a trial. 

It is the usual custom to call any witness requested by any member 
of the committee; but, even in the case of such request, it is basically 
for the committee to decide by majority vote whether or not the wit- 
ness will be called. 

Right to counsel: A witness should always have the privilege—the 
privilege, I repeat—to be accompanied by counsel. That does not 
mean counsel should have the right to testify for the witness or to 
put words in the mouth of the witness; and, of course, counsel should 
be required to observe proper decorum. 

Right to reply: Any person the subject of derogatory testimony 
before a congressional committee should have the right to make a rea- 
sonable reply, preferably by testimony in person; but if that is not 
feasible, then in writing. If in writing, the reply should be in affi- 
davit form since it is « aemnahiier testimony under oath; and the right 
of reply should be confined within reasonable limits at the discretion 
of the committee because, clearly, Mr. Chairman, the right of reply 
should never be permitted to be expanded into the right to use a com- 
mittee’s proceedings or the committee’s record as a forum for propa- 
ganda. This is particularly important in dealing with Communists. 

No committee over which I ever presided has ever refused any wit- 
ness the right to reply. When there has been doubt, the committee 
has leaned in favor of the witness. An example is the case of Owen 
Lattimore, who was permitted at the outset of his testimony to read 
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a very lengthy statement, bitterly attacking the committee and the 
members of the committee—and if you don’t believe that was an at- 
tack, you might well read the record. 

Testimony adverse to others: The question has been raised respect- 
ing the right of a witness under oath to give testimony adverse to 
others. This is a spurious issue, Mr. Chairman. It is the duty of a 
witness under oath to testify fully and truthfully, regardless of who 
may be hurt or embarrassed by his testimony. 

Leaks from executive session: A Member of the Senate who leaks 
information from an executive session of a committee, without the 
permission of the committee or the Senate, would be subject to censure 
by the Senate or might even be held in conte mpt of the Senate. 

Rule XXXVI, clause 4, Standing Rules of the Senate, provides: 

Any Senator or officer of the Senate who shall disclose the secret or confidential 
business or proceedings of the Senate shall be liable, if a Senator, to suffer ex- 
pulsion from the body; and if an officer, | 0 dismissal from the service of the 
Senate, and to punishment for contempt. 

Executive sessions of a committee are confidential proceedings of 
the Senate, and confidential committee business is confidential busi- 
ness of the Senate, and the rule applies. 

Comment on Senate Resolution 287: Present subsection (b) of sub- 
paragraph 3 of Rule X XV was enacted to meet a specific court deci- 
sion respecting quorums for the purpose of taking sworn testimony. 
Subsection (d) of the new proposed subparagraph 5 under section 3 of 
Senate Resolution 287 is possibly technically deficient in providing 
substitute authority. 

Subsection (a) of new 5 appears to strip the committee chair 
men of the right to appoint special subcommittees and salcetietaltia’ 
chairmen. 

In 5 (b) the phrase “having jurisdiction” might be construed 
jurisdictional rather than procedural. 

5 (d) would appear to authorize veto by boycott, in that even though 
a majority of the full committee, that is, all majority members might 
be present, the minority by absenting itself could block any proceed- 
ings. 

5 (f) might be construed to give a witness the absolute right to re- 
fuse to testify if for any reason the counsel he chooses cannot be present 
or fails to appear, or even in a case where counsel having appeared has 
been, as a result of his own misconduct, expelled from the hearing. 

It is not clear whether 5 (g) is intended to confine a specially called 
meeting, pursuant to that subsection, to the purposes stated in the 
notice therefor. This should be clarified. 

5 (i) appears susceptible of misconstruction. Assuming a situation 
in which the committee or subcommittee has authorized the hearing, 
or series of hearings, to last several days, in some place outside the 
District of Columbia, it should not be necessary for the committee or 
subcommittee by majority vote to pass on the ‘date and time of each 
hearing session, especially since these are matters which might well 
be affected by factors subject to ready change and ascerti ainable only 
at. the place and approximately at the time of the particular session 
affected. 

5 (h) is milder than rule XXXVI, paragraph 4, but it must be rec- 
ognized that no rule can be written which will operate effectively to 
control at all times we at an individual Senator may regard as his right 
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to express his personal opinion or to speak for himself as a Senator 
of the United States. 

The Cuamman. Senator McCarran, inasmuch as you have made 
reference to Senate Resolution 287, I would like to insert that reso- 
lution in the record at this point. 

(S. Res. 287 is as follows :) 


[S. Res. 287, 83d Cong., 2d sess.] 
RESOLUTION 


Resolved, That rule XXV of the Standing Rules of the Senate is amended 
by deleting the title “Standing Committees” and inserting in lieu thereof “Sen- 
ate Committees.,”’ 

Sec. 2. Subsection 38 of such rule XXV is amended to read as follows: 

“3. Except as provided in paragraph (d) of subsection 5, each standing com- 
mittee, and each subcommittee of any such committee, is authorized to fix the 
number of its members (but not less than one-third of its entire membership) 
who shall constitute a quorum thereof for the transaction of such business as 
may be considered by said committee, subject to the provisions of section 133 
(d) of the Legislative rg ation Act of 1946.” 








S 3. Such rule amended by inserting at the end thereof the 
follow 

following shall be rules of the standing, select, and special committees 
of the Senate (except the Majority and Minority Policy C« mmitte ) =e sub- 
committees thereof, and the term ‘committee’ as used in this su acter (except 

paragraph (b)) means any such committee or subcommittee: 


\ subcommittee of any committee may be authorized only by a majority 
vote of the committee. 


(b) No investigation shall be initiated unless specifically authorized by the 


Senate or by majority vote of a standing, select, or special committee having 
Unless otherwise provided by a majority vote of the committee taken at 
ng called for such purpose, subpenas shall be issued only by authority 

ot e committee 
No committee shall hear subpenaed witnesses or take sworn testimony 


unless a quorum is present or such lesser number of members as the committee 
provides by majority vote to constitute a quorum for the purpose of this para- 
graph, except that any such lesser number shall include at least one majority 
‘ ne minority member. 

e) Committee interrogation of witnesses shall be conducted only by members 
and authorized staff personnel of the committee. 

6 A witness subpenaed to appear before a committee may be accompanied 
by counsel of his own choosing and may be advised of his legal rights by such 
counsel while testifying. 

“(¢) If a committee is unable to meet because of the failure or inability of 
its chairman to call a meeting, or for any other reason, the committee’s next 
senior majority member able to act shall call a meeting of the committee within 
ten days after the receipt by the Secretary of the Senate of a written request 
for a meeting of such committee which request shall state the purpose for such 
meeting and shall be signed by a majority of the members of the committee. 

‘(h) No confidential testimony taken or confidential material presented in an 
executive hearing of a committee, and no report of the proceedings of such a 
hearing, shall be made public either in whole or in part or by way of summary 
unless authorized by a majority vote of the committee. 

“(i) No committee hearing shall be scheduled in any place outside of the 
District of Columbia except by a majority vote of the committee.” 


Senator McCarran. I will add one last final expression, Mr. Chair- 
man, if I may, without any attempt at reminiscing too much. It has 
been the privilege of the senior Senator from Nev ‘ada to practice law 
in many courts and to preside over a court of last resort. There is 
a difference between evidence and proof, and that difference must be 
recognized all the way through congressional hearings. 


One must keep in mind at all times that a congressional hearing is 
not a trial. 
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One must keep in mind at all times that the people of the United 
States, who constitute this Government, have a right to know every- 
thing that might affect their Government. They are represented by 
the House of Representatives and the Senate of the United States, and 
their representatives should have the right to bring before any con- 
gressional committee all of the facts and, whether facts or mere ru- 
mor, should have the benefit of such so that they may explore the area 
in which the rumor or the suspicion or the facts may apply. 

I again draw your attention to the fact that no rules of procedure 
are necessary for a congressional action. What is necessary in a con- 
gressional investigation is the application of good common horse sense, 
if you please, so that no one will be abused, denied a privilege that 
really belongs to him, but that the committee, for the purposes for 
which they sit, shall have the benefit of all expressions, all thoughts, 
all incidents that belong to the jurisdiction in which they sit. 

If you attempt to tie congressional committees down by rules, you 
will destroy the most effective thing that there is in the legislative body 
of this Nation because rules will destroy the opportunity that may 
arise in the twinkling of an eye, if you please, Mr. Chairman, whereby 
a congressional committee may see fit to reach out and bring to itself 
witnesses who will bring information that, whether it be informa- 
tion directly cogent to the subject matter under investigation or not, 
will at least give information to the representatives of the people of 
this country and thereby give Congress a right to act intelligently. 

Another thing may I impress on the chairman: In these investiga- 
tions the executive meeting of a committee is of first importance. I 
recommend that no investigation go forward in open session until first 
the committee has in executive session examined og witnesses, taken 
their testimony, and made an executive record of it. Then if it be 
worthy of public notice it can be brought out again in coiiie 

Now, truly, that isa little cumbersome. 

The Cuarrman. Do you think that should be a rule, such a require- 
ment as to holding executive sessions ? 

Senator McCarran. I don’t say a rule. I say it should be a pro- 
cedure. 

I am not in favor, Mr. Chairman, of rules because rules are binding 
and to get the facts before the people of this country there should be no 
limitation. We ought to have an opportunity to go into any phase 
of a question; and if it is not applicable, the committee of the Senate 
can discard it as being inapplicable. 

That is about all I have to say. I will be glad to answer any ques- 
tions that you may see fit to ask. 

The Cuatrman. Senator McCarran, do you think that an execu- 
tive commission—-we have had various suggestions and recommenda- 
tions made to this committee—could do the work, for example, of the 
Internal Security Subcommittee ? 

Senator McCarran. If I understand what you mean by an execu- 
tive commission, that would be a commission set up by the Executive. 

The Cuarrman. That is right. 

Senator McCarran. No, Mr. Chairman. 

First of all, let’s go back to first principles. This is a Government 
of the people. This is a republican democracy. It is for the people 
and of the people and by the people. A hundred and sixty-two mil- 
lions of people can’t meet in conclave. That was recognized by the 
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founders of our Government; and, so, they said they should meet by 
representation and they should se ect their representative every 2 
years and every 6 years, respectively, and, that being true, the people 
have a right, through their representatives in Congress, to make these 
investigations, aside from the Executive. The Executive was pri- 
marily intended to execute the laws made by Congress, and that is 
the real object of the Executive. 

The Cuarrman. I would like to ask you, Senator McCarran: 
Would the Internal Security Subcommittee have been able to function 
if a rule were effective requiring that more than one Senator preside 
at any hearing, executive or a on? 

Senator McCarran. No; it would not have been able to function. 

Now, one Senator may p Laan at a hearing because maybe in a sub- 
committee of 3 his 2 ¢ ‘ollea igues cannot sit with him. So, he sits 

The CuarrmMan. We have that situation here today. I am chairman 
of a subcommittee of three, but I am the only one present. 

Senator McCarran. Yes, 

He sits with the authority of his subcommittee. He sits to make a 
record so that his subcommittee may have the benefit of the record that 
he makes. However, one Senator may be designated as a subcom- 
mittee by a majority vote of the full committee. That is not infre- 
quent and were it not so it is nero ag that we could operate in the 
Senate of the United States; but, Mr. Chairman, during my experi- 
ence I know of no such proces son I don’t know when any one Sen- 

ator sat alone on a hearing on any of the work of the Internal Security 
Sube ‘ommittee. I do know where one Senator sat alone, but he was 
a member of the subcommittee, the membership of which could not 
attend. 

The Cuatrman. And that was for the purpose of taking testimony ? 

Senator McCarran. Correct. 

The Cuammay. I would like to ask you one other question: I know 
you have another committee meeting that you have to go to, but what 
would you have to say—and we have had many different opinions be- 
fore this committee—on the right of cross-examination by a witness? 

Senator McCarran. The right of cross-examination ? 

The CHarrMan. Yes. 

Senator McCarran. By a witness? 

The Crarrman. By a witness; yes. 

Senator McCarran. I would say that it would lead to terrific 
confusion. 

A witness, as I have stated before, should have the right to exp!ain 
his testimony or to come back before the committee and make full 
explanation, but he should not have the right to cross-examine; and 
the reason for that is this: If you permit cross-examination, you will 
get into interminable fields that are irrelevant, incompetent, and im- 
aaa ial and, by taking up the time of the committee, it will destroy 
the efficacy of the committee. 

The Cuarrman. In the functioning of the Internal Security Sub- 
committee under your chairmanship, did you have a set of rules? 

Senator McCarran. No, sir. 

The Cuartrman. In other words, that committee has been able to 
function 

oe McCarran. Unless you call the rule of commonsense a 
rule; yes. 
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The Crarrman. In other words, that committee has been able to 
function, adopt unanimous reports, and has never had a set of rules 
to go by? 

Senator McCarran. That is correct. 

The Cuarrman. And I believe it is your testimony that we need 
no rules; that as a matter of fact, rules would hinder—if I understand 
you correctly—the performance of congressional committees in their 
duties ? 

Senator McCarran. In my way of thinking, it would destroy the 
efficiency of the congressional committees to hold investigations. 

The CHatrMan. You read in one of your statements from a rule 
of the Senate which has puzzled this committee somewhat, and we 
have sought various evidence and testimony on that subject. That is, 
how are you going to police and control leaks from a committee, from 
an executive session ¢ 

I think what you have read there is already a rule of the Senate. 

Senator McCarran, It isa rule of the Senate. 

A meeting of the committee is a meeting of the Senate. It meets 
under authority and by sanction of the Senate, and the rules of the 
Senate apply. 

If a Senator leaks in executive session, he is subject to that rule, 
just as though he leaked from an executive session of the Senate. 

The CuarrMan. Senator, I know that you are in a hurry, and there 
are many other things we would like to ask you, but we certainly thank 
you for appearing here and giving us the benefit of your gr eat expe- 
rience not only as a Senator but as a member of a high court, and the 
benefit of your experience in this particular field of congressional 
investigation. We want to thank you very much. 

Senator McCarran. Thank you. 

The Cratrman. Mr. Sourwine, will you come forward, please ? 

Will you be sworn to testify ? 

Do you swear the testimony given in this hearing will be the truth, 
the whole truth, and nothing but the truth, so help you God ? 

Mr. Sourwine. I do. 

The Cuatrman. Mr. Sourwine, would you first qualify yourself asa 
witness here before this committee, giving us what experience you have 
had and with what committees ? 


TESTIMONY OF J. G. SOURWINE, COUNSEL, COMMITTEE ON THE 
JUDICIARY, UNITED STATES SENATE 


Mr. Sourwine. I have been with committees of the Senate of the 
United States since the latter part of 1942. 

I was counsel of the Committee on the District of Columbia. 

I was counsel of the Special Committee To Investigate Industrial 
Decentralization. 

I was counsel to the Committee To Investigate the Alcoholic Bev- 
erage Industry. 

L was, for a short time, clerk of the Committee on the Judiciary, and 
I have been for some years now counsel of the Committee on the 
Judiciary. 

I am associate counsel of the Internal Security Subcommittee of 
the Senate. 


Will that suffice ? 
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The Carman. Thank you. 

Mr. Sourwine, you were the counsel for the Judiciary and Internal 
Security Subcommittee of the Judiciary; is that not correct? 

Mr. Sourwine. Yes, sir. 

The Cuamman. Would you give us the genesis of the Internal 
Security Subcommittee ? 

Mr. Sourwrne. The Internal Security Subcommittee was created 
pursuant to Senate Resolution 366 of the 81st Congress. The subeom- 
mittee has been continued by subsequent Senate resolutions. 

As Senator McCarran pointed out, the jurisdiction is not only by 
Senate resolution, but also by statute under the Legislative Reorgan- 
ization Act. 

The Cuatrman. What are the jurisdictional investigating limits of 
the subcommittee? 

Mr. Socrwine. I think Senator McCarran did an admirable job of 
answering or covering that question. I don’t think I could improve 
upon it. 

The Cuarrman. Could you give us briefly what-investigations have 
been conducted by the subcommittee ? 

Mr. Sourwine. If you desire to have me go through the list, I 
can do so. 

I have here a list of the publications of the Internal Security Sub- 
committee, which includes all of its hearings and reports. 

You might desire merely to have this placed i in the record or, if you 
wish it read, I will be glad to read it. 

The Cuarrman. It may go into the record and become a part of 
the record. 

(The list referred to is as follow :) 


PUBLICATIONS OF THE INTERNAL SECURITY SUBCOMMITTEE OF THE SENATE CoM- 
MITTEE ON THE JUDICIARY 


The Senate Internal Security Subcommittee, room 424—-C, Senate Office Build- 
ing, has a limited number of publications available for free distribution, These 
publications are followed by an asterisk (*). 

When a price is indicated after a publication it shows that that publication is 
available only at the Government Printing Office. When ordering from GPO use 
the following address: Order Desk, Government Printing Office, Washington 
25, D. C. (Prices at GPO are subject to change without advance notice. ) 

When ‘ ‘out of print” appears after a publication it indicates that both the sub- 
committee’s and the Government Printing Office’s supply is exhausted. 


Subversive and Illegal Aliens in the United States (Reports 1 and 2)—Out of print 

Subversive Infiltration in the Telegraph Industry—$1 (Supplemental report 15 
cents) 

Subversive Influence in the Dining Car and Railroad Food Workers Union— 
Out of print 

Unauthorized Travel of Subversives Behind the Iron Curtain—Out of print 

Communist Propaganda Activities in the United States—Out of print 

Subversive Control of the United Public Workers of America—Out of print 

Espionage Activities of Personnel Attached to Embassies and Consulates under 
Soviet Domination in the United States—Out of print 

Documentary Proof that the Communist Party, United States of America, Teaches 
and Advocates the Overthrow of the United States Government by Force and 
Violence—Out of print 

Communist Tactics in Controlling Youth Organizations—Out of print 

Subversive Infiltration of Radio, TV, and Entertainment Industry (Parts 1 and 
ay. ths 

Subversive Control of Distributive, Processing and Office Workers of America— 
Out of print 
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Institute of Pacific Relations Hearings: 
Part 1—70 cents 
Part 2—75 cents 
Part 3—50 cents 
Part 4—75 cents 
Part 5—$1 
Part 8—$1 
Part 11—$1 
Part 12—70 cents 
Part 13—$1.50 
Part 14—$2 
Senate Report 2050 (IPR Report )—50 cents 
Parts 6, 7, 7A, 9, 10, 15 (*) 
Activities of United States Citizens Employed by the United Nations: 
Part 1—Out of print 
art 2—(*) 
Part 3—(*) 
Part 4—(*) 
Part 5—(*) 
Part 6—(*) 
Report No. 1—Out of print 
Report No. 2—(*) 

Subversive Influence in the Educational Process; Parts 1-13, Reports 1 and 
2—(*) 

Subversive Influence in the United Electrical, Radio, and Machine Workers of 
America—Out of print. 

Subversive Influence in the United Electrical, Radio, and Machine Workers of 
America, Pittsburgh and Erie, Pa.—Out of print 

Communist Domination of Union Officials in Vital Industry—International Union 
of Mine, Mill, and Smelter Workers—Out of print 

Communist Underground Printing Facilities and Illegal Propaganda—Out of 
print 

Interlocking Subversion in Government Departments: Parts 1-16 and 
Report—(*) 

Subversive Influence in Certain Labor Organizations—Out of print 

Strategy and Tactics of World Communism, Part 1— 

Senate Document No. 41, presented by Mr. McCarran, Report of the Subversive 
Activities Control Board: Herbert Brownell, Jr., Attorney General of the United 
States, Petitioner v. The Communist Party of the United States, Respondent. (*) 

Activities of Soviet Secret Police—(*) 

Mr. Sourwine. Might I volunteer something at this point, Mr. 
Chairman ? 

The CuarrMan. Surely. 

Mr. Sourwine. Some of these publications are, in my opinion at 
least, extremely important. They are out of print. For instance, the 
hearings on “Communist Propaganda Activities in the United States” 
are completely out of print. They can’t be obtained anywhere. 

The hearings on “Espionage Activities of Personnel Attached to 
Embassies and Consulates under Soviet Domination in the United 
States” are out of print. 

The hearings on “Communist Tactics in Controlling Youth Organ- 
izations” are out of print, and I would like to call attention to the 
fact that there are many hundreds of requests for that document, and 
it is an important document to be gotten into the hands of youth or- 
ganizations and the leaders of youth organizations and those who have 
to do with such organizations throughout the country. 

One more I will mention specially. There was a document pre- 
pared originally by the Federal Bureau of Investigation, being docu- 
mentary proof that the Communist Party of the United States seeks 
to overthrow the Governmenet of the United States by force and vio- 
lence. The demand is tremendous, and that is out of print. 
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I would respectfully recommend to your subcommittee, sir, that you 
recommend to the Rules Committee a reporting of whatever resolu- 
tion you might deem desirable to provide for additional printings of 
these documents or any others that you consider of similar importance 
or comparable importance so that the distribution might continue. 

The Cuarrman. Allright. Thank you. 

What have been the accomplishments of the Internal Security Sub- 
committee, from your experience / 

Mr. Sourwrne. Well, that is a rather large order, sir. 

The Internal Security Subcommittee has recommended a good deal 
of legislation. Some of that legislation has been enacted. A lot of it 
has not been enacted. 

The Internal Security Subcommittee has established and recorded 
the evidence of how the Communist conspiracy operates in certain 
fields and has informed the American people and, for that matter, the 
world respecting those matters. 

I think in those two areas the committee has had great accomplish- 
ments. 

If you want to go into detail about the committee recommendations, 
I can do that. 

The Cuatrman. Could you incorporate them in the record, Mr. 
Sourwine? 

Mr. Sourwine. Yes; of course. The recommendations will speak 
for themselves. 

Every committee report has contained recommendations, and it is 
a very interesting study which would take perhaps a half hour here— 
what has happened to some of those recommendations; what hasn’t 
happened, and guessing as to why. 

Mr. Morris. Mr. Sourwine, could we take some of the more notable 
ones ¢ 

Mr. Sourwine. Well, the committee in 1952 recommended enact- 
ment of a statute to permit congressional committees to require the 
testimony of a witness when it is determined that such testimony is 
sufficiently important to justify the extending to the witness of immu- 
nity from prosecution with respect to the matters concerning which he 
testified. 

Legislation to implement that recommendation was s introduced by 
Senator McCarran quite promptly. It failed of any action in that 
session of the Congress. It was passed by the Senate more than a 
year ago, has been pending in the House of Representatives ever since, 
and the House committee just this past week, I believe, has finally 
reported that legislation, ordered that legislation reported to the 
House. 

Possibly I am in error there. It may have been only House sub- 
committee action reporting it to the full committee. It is 1 of the 2. 
At least it has had some movement in the last week, and there is some 
hope that it will be enacted. 

This is very important legislation because the only way in which 
the Communist conspiracy can be broken is to expose it, and the only 
way it can be exposed is to get the testimony of those who were con- 
spirators; and in many instances the only way to get that testimony 
is to put the witness in a position where he cannot “refuse it. 

I do not mean—and I want to stress this, because there is a great 
deal of misunderstanding on this point—te take from the witness any 
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of his constitutional rights. The so-called immunity statute recog- 
nizes the constitutional privilege under the fifth amendment and 
meets that privilege by removing the incriminating features of the 
testimony, and thus the Congress could get the testimony. 

The committee recommended in 1952 that a very thorough study 
be made of the Espionage Act and related legislation, with a view to 
determining revisions which would be necessary to deal effectively 
with the present-day security problems. 

Such a review was undertaken. It was undertaken here on the 
Hill, and bills resulted. 

Similarly, as a result of that recommendation, or at least following 
that recommendation, a review of the Espionage Act was undertaken 
at the other end of Pennsylvania Avenue and recommendations have 
come up from the Department of Justice. 

One of the bills that has resulted from the study here on the Hill 
was S. 23, which is now on the Senate calendar. Another is S. 2766, 
by Senator Welker, which passed the Senate last month. Another is 
S. 3277, to require each department or agency in the executive branch 
of the Government to submit quarterly reports to the Congress with 
regard to employees separated as security risks. I am sorry to say 
that bill is meeting opposition in the executive branch of the Govern- 
ment and is still pending in the committee. 

Another such bill was S. 3706, reported from the Internal Security 
Subcommittee to the full committee and now pending on the judiciary 
calendar, which deals with Communist-infiltrated organizations, in- 
cluding labor organizations. 

Another was 8S. 37, tightening the laws with respect to foreign 
propaganda coming into the United States. That bill passed the 
Senate unanimously earlier this month. 

There are a number of bills dealing with espionage and sabotage, 
including Senator McCarran’s bill, S. 962, and a similar House bill, 
H. R. 9580. They dealt with the same subject, were in many respects 
identical, and the House bill has now been reported favorably from 
the judiciary, 

There are other bills pending. 

The Internal Security Subcommittee recommended in 1952 that 
the Committee on Government Operations undertake an investigation 
to determine the need for and the proper scope of legislation to require 
departments and agencies in the executive branch, to make available 
to congressional committees, upon proper request, material from their 
files. 

As the chairman knows, I am sure, much of the work of more than 
one Senate committee has been delayed or deterred by the inability 
to secure necessary information from one or another department of 
the Government. 

The Senator from Nevada, incidentally, introduced a resolution on 
that subject, which has been pending before the Committee on Rules 
for nearly 2 years now, Senate Resolution 15. The committee might 
care to look into the matter of that resolution. 

The Internal Security Subeommittee recommended in 1952 that con- 
sideration be given to the investigation of possible Communist infil- 
tration into and influence upon the Treasury Department and other 
agencies forming and administering fiscal and monetary policies and 
affairs of the United States. The committee has gone forward with 
that investigation. 

49144—54—pt. 8 —3 
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The Internal Security Subcommittee recommended an investigation 
of the role of Alger Hiss in foreign affairs and the formulation of 
foreign policy of the United States and his influence on personnel de- 
cisions in the State Department. As the chairman knows, that in- 
vestigation continues to be blocked in part by refusal of the Depart 
ment of State to furnish certain information to the committee. 

The committee recommended an invest igation of the extent to which 
persons actively associated with the protCommunist core of the In- 
stitute of Pacific Relations have been employed by any agency of the 
Government and the activities and influence that any such person 
wields or has wielded. 

Mr. Morris. Mr. Sourwine, has there been any reaction on the part 
of the executive branch of the Government to that last recommen 
dation ? 

Mr. Sourwine. In the broad connotation of “reaction,” I could not 
say no. Iam sure there has been a reaction. However, as the chair- 
man knows, and I am sure Mr. Morris knows, that investigation has 
been at least partially blocked by the refusal of Government agencies 
to furnish necessary personnel records. 

The Internal Security Subcommittee recommended the investiga- 
tion of the extent to which contributions by American charitable, 
scientific, and educational foundations have aided Communist or pro- 
Communist activity in the United States. That investigation was 
undertaken in part by a committee of the House of Representatives 
and has not been pushed on this side. 

The Internal Security Subcommittee recommended that the De- 
partment of Justice submit to a grand jury the question of whether 
perjury had been committed before the subcommittee by Mr. Owen 
Lattimore. The Department followed that recommendation and Mr. 
Lattimore was indicted. His trial is pending. 

The committee recommended that the Department of Justice sub- 
mit to the grand jury a question of whether perjury has been com- 
mitted before the subcommittee by John P. Davies, Jr. The Depart- 
ment of Justice has not acted on that recommendation. 

That doesn’t pretend to be a full list. I think what I have spoken 
of is all in the category of recommendations made during Senator 
McCarran’s chairmanship. There have been, of course, under the 
chairmanship of the present. presiding officer a number of other rec- 
commendations, and the committee might feel it desirable to take the 
various reports of the Internal Security Subcommittee and direct its 
staff at this time to take out of them the recommendations made and 
insert them in your record. That is for the committee to do. 

The Cuarrman. I direct the staff to make that study and put that 
into the record. 

Now, Mr. Sourwine, what have been the procedures of the sub- 
committee with reference to reports, and so forth ¢ 

Mr. Sourwine. Well, perhaps this will be a responsive answer: Re- 
ports are originally discussed in the subcommittee and expressions of 
the committee members taken as to what should be included in the re- 
ports and what the tenor of the reports should be. 

In instances where individual committee members have particular 
suggestions with respect to language for the report—in the first in- 
stance, those suggestions are accumulated. On the basis then of the 
tentative decisions and suggestions draft reports are prepared by the 


RULES OF PROCEDURE, SENATE INVESTIGATING COMMITTEES 49] 


staff, and then begins a process of circulation of the reports to the com 
mittee members for corrections or changes, which sometimes are only 
indicated, sometimes suggested and sometimes suggested in great 
detail. 

Eventually, out of that process, comes a report to which no member 
of the committee has any emendation or any objection, a report which 
all the members of the subcommittee are willing to sign. When that 
has been done, the report is issued. 

The Cuarrman. What requests of the Executive by the subcommit- 
tee have been denied, if you know ? 

Mr. Sourwine. Again, that is going to mean going down through a 
list. I will be very glad to do it. It will not be a complete tabulation. 

[ wonder if it would be sufficient if I summarized, Mr. Chairman, 
and was general on this rather than specific. 

The CHarrMan. Yes; that will be all right. 

Mr. Sourwtne. Requests are in two categories—requests to do 
something and requests to furnish information. 

Requests to do something would include the two examples I men 
tioned with regard to presentation of matters to a grand jury. In one 
instance it was done; in another instance it was not. 

Requests to do something include the committee’s recommendations 
with respect to action concerning United States employees in the 
United Nations, that is, United States nationals employed in the 
United Nations. Opinions differ as to whether that request has been 
fully complied with. 

Then the other instance concerns requests for information. In many 
instances such requests have been complied with; in many other in- 
stances they have not. 

Generally speaking, personnel files have been refused, that is, the 
committee has been refused access to personnel files. 

Specific requests concerning who was responsible for a certain ac- 
tion or for the employment of a certain person have been refused. 
That is a type of request that has been refused. 

Mr. Berkxovircu. Mr. Sourwine, may I interrupt for a moment? 

Mr. Sourwine. Surely. 

Mr. Berxovrren. When you refer to a refusal to turn over personnel 
files, are you speaking of confidential FBI files or the files that are 
held by the particular agency that employs the individual ? 

Mr. Sourwine. Mr. Berkovitch, the committee has never requested 
confidential FBI files. 

Mr. Berkovircn. Thank you. 

Mr. Sourwine. Personnel files do not connote confidential FBI files. 
Confidential FBI files are not personnel files. The only personnel files 
the FBI would have would be the files respecting the FBI’s own per 
sonnel. 

Mr. Berxovrren. I would think that clarifies a misunderstanding 
that is very current in the minds of the public. 

Mr. Sourwine. I do not want it understood that I am testifying 
that the administration has in every instance refused the committee 
information respecting personnel files because there have been in 
stances in which such files have been made available to the committee. 
There have been many other instances in which they have not. That 
is due, quite largely, to an order issued under the previous adminis 
tration, which is still in effect. 
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The Cuairman. Mr. Sourwine, in your experience, in this field of 
investigation and as counsel for the various committees about which 
you have testified, do you believe the right of cross-examination should 
be extended to witnesses and persons adversely mentioned in tes- 
timony 

Mr. Sourwine. No. Cross-examination is a right, the control of 
which should never be relinquished by the committee. 

The right of cross-examination should be exercised only by com- 
mittee members and committee counsel. 

It is not improper for any witness to suggest certain lines of inquiry 
and if one witness wants to offer testimony concerning or expanding 
or explaining or impugning the testimony of some other witness, it is 
yroper for him to do so. A committee will almost always permit it; 
ut it will then be for the committee to decide whether ‘they wish to 
recall the previous witness and ask him further questions. 

Kssentially the whole purpose of a congressional hearing is to en- 
lighten the committee, to find facts which will satisfy the committee 
with respect to its line of inquiry. It is for the committee to determine 
when that has been ac ‘omplished. 

If the committee makes a mistake, it will be held responsible for the 
mistake; but it should be recognized, in connection with nearly every 
congressional hearing, there are always those who want to deter and 
delay and perhaps sultify the committee. 

If you give a so-called right of cross-examination, there is no ques- 
tion in my 1 mind but what the Communists, to use one e xample, will 
turn that to their own advantage in accordance with their tactics and 
not in good faith, but solely for the purpose of dilatory tactics and con- 
fusing the committee’s proceedings and overburdening the commit- 
tee’s record, and will go forward with an interminable line of cross- 
examination which will eventually bog the committee down and re- 
sult in nothing but ridicule for the committee’s purposes. 

The Cuatmrman. Mr. Sourwine, would the ruling in the Christoffel 
case extend the power of the judiciary if a set of rules were to be pro- 
mulgated for congressional committees ? 

What is your opinion on that matter? 

Mr. Sourwine. I take it that the chairman considers the judicial 
power as a reciprocating thing which wer es backward and forward 
in line with that upon which it acts. I do not have quite that 
conception. 

I think the judicial power now extends fully to the determination 
of all jurisdictional questions, including the question of whether a 
committee had jurisdiction. 

The Christoffel case, of course, turned, in large part, upon a juris- 
dictional question. 

Now, undoubtedly, if additional rules are superimposed upon com- 
mittee activities, if those activities are circumscribed by the limitation 
of binding rules, each such rule, which is jurisdictional in nature rather 
than procedural in nature, gives an additional basis for adjudication 
and, therefore, is an additional area which can feel the impact of the 
Court’s exercise of its power to determine the question of jurisdiction. 

In that ? nse, I suppose it could be said that the judicial power is 

xtended ; but I prefer to think of it merely as the creation of an addi- 
tical area within which an existing judicial power might be exer- 
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cised and thus creating an additional area in which litigation could 
be brought about. 

I might add this 

The Cuatrman. Then what would you say as to a set of rules pro- 
mulgated for congressional committees 

Mr. Sourwrne. I have no question in my own mind but that any 
additional rules promulgated will be studied most minutely by Com- 
munist attorneys for the purpose of determining or devising every 
possible tactic by which those rules can be used for purposes of in- 
creased litigation and for purposes of dilatory tactics generally. 

Mr. Morris. Mr. Sourwine, do you think the committee should 
make a distinction in setting up rules between what would be inter- 
preted by the courts as jur isdictional and that which would be con- 
sidered as purely procedural, and how could this committee approach 
that particular problem ? 

Mr. Sourwtne. Well, you never can be quite sure, Mr. Morris. 
Within reasonable limits, I think a determination can be made. You 

can usually express an opinion. You are never sure whether you are 
right until the Supreme Court has decided it. 

‘You can help to have the decision you want in that regard by mak- 
ing legislative history respecting the rule at the time you make the 
rule. 

I will give you an example that Senator McCarran referred to. 
He referred to one of the provisions of Senator Ferguson’s resolution, 
and the phrase, I think, he had in mind was “having jurisdiction,” 
referring, of course, to the committee, a committee having jurisdiction. 
Now, that phrase, itself, might be procedural or it might be jurisdic- 
tional. In other w ords, it might be merely a direction by the Senate 
to the committee not to act in a field not conferred upon it by the 
Senate. In that case, it would be procedural and an objection could 
be raised only by a member of the committee and by the Senate. On 
the other hand, it might be jurisdictional and, if it is jurisdictional, 
anyone can raise it and the proceedings of the committee can be void 
if it was not complied with. 

There is no question in my mind that if such a rule, by resolution 
or otherwise, applied to the committee it would be seized upon by the 
Communists, for instance, who would contend that it was jurisdic- 
tional and who would insist upon arguing fully that question of juris- 
diction before they proceeded any further. 

Now, if you were to adopt such a rule, it might be possible for the 
committee or for the Senate to make such a legislative history so as 
to make it clear that it was intended only to be procedural: but T 
couldn’t say even in such a case that the courts would always so find it 
because the courts are going to decide the thing in accordance with 
what they consider to be the plain language and they won’t resort to 
the legislative history unless they ara in doubt. 

Mr. Berxovircn. Mr. Sourwine, as you know, the Legislative Re- 
organization Act already sets down in a rather broad and general way 
the jurisdictions of the various standing committees of ‘the Senate. 
Has there ever been a case, in your experience, where a witness in a 
hearing of a committee questioned, successfully or otherwise, the juris- 
diction of that particular committee to proceed on the ground that it 
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was investigating into a particular subject which was within the juris- 
diction of some other committee and not of the particular committee 
that was conducting the hearing ? ; 

I hope I have made that clear. It is a rather long question. 

Mr. Sourwine. It is a rather long question. It is rather involved, 
and it includes a number of elements. 

There have been instances in which the jurisdiction of a committee 
has been challenged. There have been instances in which witnesses 
have challenged the right of a committee to proceed along a certain 
line of investigation on the ground that it was not a matter com- 
mitted to the committee’s jurisdiction. 

[ am not sure that in any of those cases the witness has ever con- 
tended that it was a matter committed to some other committee’s 
jurisdiction. That may have been, but I am not sure that was the 
contention. 

[ am unable to say whether those objections by witnesses were 
raised successfully. 

I think in more than one case witnesses have, in fact, refused to 
testify. 

I am unable to testify myself as to whether those witnesses have 
been cited for contempt or what the result of the contempt action was. 

The Cuatrman. Mr. Sourwine, I believe Senator McCarran testi- 
fied and made specific reference to the hearing of Owen Lattimore 
before the Internal Security Subcommittee. I would like to ask you: 
When Lattimore appeared as a witness and filed a 55-page statement, 
did you give the right to appear personally to all persons mentioned 
by Lattimore, who, himself, was a witness and had been adversely 
affected ? 

Mr. Sourwine. Are you asking whether the committee—— 

The CHarrMAn, Gave that right. 

Mr. Sourwiner. Heard testimony from all persons mentioned by 
Mr. Lattimore? 

The Cuarrman,. That is right. 

Mr. Sourwine. If you ask it that way, the answer is no; the com- 
inittee did not. 

The Cuarrman, Why not? 

Mr. Sourwine. For one very obvious reason: All of the persons 
mentioned by Mr. Lattimore didn’t request the opportunity to testify, 
and Mr. Lattimore mentioned in his statement some persons whose 
testimony there appeared to be no reason for the committee to secure. 

If this is more responsive to your question, I do not recall whether 
the committee refused to hear anybody who requested an opportunity 
to be heard. : 

Mr. Morris. Mr. Sourwine, I just wonder, drawing on my own 
recollection of the events, whether Alfred Kohlberg, who was one of 
the many people who had been mentioned in a derogatory fashion by 
Mr. Lattimore, did not appear. Did he not request the right to appear 
as a witness before the committee ? 

Mr. Sourwine. I believe that is true, Mr. Morris. Mr. Kohlberg, 
as I recall, filed a statement with the committee, filed initially a state- 
ment which was not under oath and subsequently came in with an 
affidavit. 

Mr. Morris. And wasn’t it an issue that the committee at least took 
under consideration at the time, that if, in turn, everyone who had been 
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mentioned in a derogatory way by Mr. Lattimore came in and insisted 
on being heard as witnesses under oath, and thereby raised a possibility 
of themselves mentioning other witnesses adver ‘sely, that the commit- 
tee decided it had to make some kind of a practical decision ? 

Mr. Sourwine. Oh, yes. That was considered by the committee, 
and a possibility of a chain reaction in such instances, of course, is 
always present. 

Mr. Morris. Mr. Sourwine, are you in a position to give this com- 
mittee any testimony as to why the Internal Security Subcommittee 
allowed televised hearings during one session of Congress and then 
denied it during the succeeding session of the same committee ? 

Mr. Sourwinr. Well, I don’t know that I have any inside informa- 
tion on that subject. It was Senator MeCarran’s view, stated at the 
outset, and concurred in by the committee, so far as I know, during his 
tenure as chairman, that the committee hearings should not be televised 
or recorded, that there should be no lights and no cameras, and that 
the picture of a witness should be taken in the committee room only 
with his permission and should not be taken during the actual hearing. 

After the control of the Congress changed and there was a new 
chairmanship, the policy of the new chairman was otherwise; and I 
am not aware that his committee took issue with the new chairman’s 
policy. 

Mr. Morris. In other words, from your own experience, Mr. Sour- 
wine, do you feel that a decision like that, rather than be set down as 
a perpetual rule, should be made by the successive committees as the 
Senate changes from one session to the other ? 

Mr. Sourwine. Are you asking me solely for my own opinion? 

Mr. Morris. For your own opinion, based on your experience. 

Mr. Sourwrne. My own opinion is that committee hearings should 
not be televised or otherwise recorded. 

Mr. Morris. Otherwise recorded? You mean other than by a steno- 
type reporter ¢ 

Mr. Sourwrne. That is right. I mean I do not believe that com- 
mittee hearings should be photographed for the movies or should be 
photogr aphed for television or should be televised live or should be 

recorded for subsequent transmission by radio or for subsequent 
playback. 

Mr. Morris. And are there any elements in your decision that this 
committee could have to use for its deliberations ¢ 

Mr. Sourwine. My decision is partly emotional and is based partly 
upon my conception of the objective of a committee as primarily fact- 
finding. 

It is a very valuable thing, I think, that committees of the Congress 
procure information which is then made available through them to 
the people of the country; but a committee hearing should never be a 
circus. It should never be a show. It should never be a spectacle. 

It is not the fault of modern methods of communication, but it is a 
fact that application of all of those methods to a committee hearing 
for instantaneous transmission cannot fail to make it a spectacle. 

Mr. Berxovircu. Mr. Sourwine, you just made the point that fact 
finding is the seg function of a congressional committee. 

Mr. Sourwrye. That is right. 

Mr. Berxovircu. In that ‘connection, and keeping in mind also that 
a number of witnesses, including Senator McCarran, made the further 
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point that a committee hearing is not a trial, would you comment on 
this—and it has been presented to the committee—and that is where 
the reputation of an individual, either a witness or a person mentioned 
by a witness, is brought out into the open and, in effect, is the subject 
of a trial in the press or before the public, would you recommend that 
any rule that might be related to the rules that are applied in the 
courts should be adopted and enforced in such instances—that is, 
where an individual, either a witness or one about whom a witness has 
testified, has had his reputation attacked, brought out in the open and, 
in effect, although not technically, is the subject of a trial? 

Now, I have been asking you some long and involved questions, but 
I think you understand what I mean, and we would appreciate hear- 
ing from you with respect to that. 

Mr. Sourwine. I am sorry. I was unable to follow you. Please 
repeat the question. 

Mr. Berkovircu. I would be very glad to do that, Mr. Sourwine. 
The question is that where the reputation of a witness or a person 
mentioned by a witness is brought into question ds a result of a hearing, 
should there be a rule which would enable that person to bring to the 
attention of the committee and of the public, facts and evidence that 
would enable him to defend himself, to rebut the adverse material that 
has been presented against him ? 

Now, does that clarify the question ? 

Mr. Sourwine. That question I can answer. 

There is no need for such a rule. There is nothing now which pre- 
vents a person who is mentioned at a hearing, if he desires to do SO, 
from providing a statement to the committee or from offering an afli- 
davit for the committee record or from otherwise giving to the public 
any statement that he may desire to give. 

I would not favor a specific rule on the subject because I do not be- 
lieve it is possible to draft a rule which will adequately protect those 
who might desire to make a statement in good faith and at the same 
time not be susceptible of being used by those such as the Communists, 
who would desire to use it to delay, if not break up, committee pro- 
cedure. 

Mr. Morris. Mr. Sourwine, do you feel that in the course of 
hearing, if the committee taking the testimony of a particular witness 
foresees or knows from its executive session that there will be an ad- 
verse reference to a particular person, the committee should try to 
have present, in order to make a refutation, such person adversely 
affected ? 

Mr. Sourwine. I think that is a good policy. I think it is a practice 
usually followed. Certainly it has usually been followed by the In- 
ternal Security Subcommittee. 

I would not say in every case that it is a practice which should be 
inflexibly followed. 

The reductio ad absurdum on that is the case of Captain Khokhlov, 
who gave testimony certainly detrimental to former Ambassador 
Panyushkin. I don’t think in advance we should have given Panyush- 
kin notice and tried to get him here to rebut it. 

Mr. Morris. Panyushkin wasn’t in the Soviet Union at that time, 
was he? 

Mr. Sourwine. He was in the Soviet Union. 
Mr. Morris. In the Soviet Union ? 
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Mr. Sourwrne. Yes. 

Mr. Morris. Is there any way, Mr. Sourwine, that a committee, a 
congressional committee, can limit itself with respect to receiving 
testimony that is irrelevant? 

Mr. Sourwine. No congressional committee has to receive testimony 
that is irrelevant. 

I think it is the duty of a committee chairman to try to keep all 
testimony within the bounds of relevancy. 

Necessarily there is a wide latitude which must be allowed. 

Committee chairmen, by and large, are pretty reasonably expert in 
recognizing the areas of possible connection and usually quite lib- 
eral in granting witnesses the right to go somewhat afield, more so, 
I think, than judges, and that is as it should be. 

A member of a committee can always express his opinion on the sub- 
ject and the Chair usually will listen. 

I don’t think there is any real problem involved there, except the 
problem which would be created if you tried to write a rigid rule. 
Such a rule would be either too strong or too weak. It would neces- 
sarily lean too far cne way or it would lean too far the other. 

Does that begin to answer the question ? 

Mr. Morris. Yes; that does answer the question, Mr. Sourwine. 

Mr. Sourwine, I have one final question: Could the facts that have 
been unearthed by the various investigatory committees with which 
you have been associated have been brought to the attention of Con- 
gress by the executive branch of the Gov ernment ? 

Mr. Sourwine. I think in some instances yes, but in many in- 
stances no. 

Mr. Morris. As a practical matter, let’s take the case of Alger Hiss. 
Are you acquainted with the background of the Alger Hiss case, Mr. 
Sourwine ? 

Mr. Sourwine. I have some acquaintance with it; yes, sir. 

Mr. Morris. I wondered, based on your own experience with con- 
gressional committees, if you would discuss the Alger Hiss case with 

respect to the need for Congress going into such individual ¢ ases, such 
as the Alger Hiss case. 

Mr. Sourwine. Well, I see your point. 

Mr. Morris. The point there being, Mr. Sourwine, that the Alger 
Hiss case was an individual case. 

Mr. Sourwine. That is right. 

Mr. Morris. Inasmuch as it related to an individual, presumably 
it is something that should be handled only by the prosecuting agency 
of the Government. 

Mr. Sourwine. Your first question was whether the facts could have 
been brought to ‘attention by the executive branch, and in the Alger 
Hiss case they could have been brought to the attention of the Con- 
gress by the executive branch ; but they weren’t. 

Mr. Morris. The fact is they weren’t ? 

Mr. Sourwine. They weren’t, and I don’t think they would ever 
have been brought out if the legislative branch hadn’t gone to what 
were considerable extremes to ferret them out against the opposition 
of some of those in the executive branch; but there were those in the 
executive branch who knew the facts or had been told the facts, or 
enough of them, that they would have been able, yes, to have brought 
it to attention. 


49144—54—-pt. 8 4 
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I don’t think the proper point on which to turn the discussion of this 
question is whether it could have been. I think a much more likely 
point is whether it would have > bee n or whether it is probable that 
it will be, and in that regard, as long as you have a Congress with 
committees which have the caine to inquire and which retain or can 
secure the power to get information from the executive, you have a 
much better chance that evidence of activity detrimental to the wel- 
fare of the country will be turned up by the executive, and that when 
such evidence is brought to the attention of those in the executive they 
will do something about it. 

Mr. Berkovitcu. Mr. Sourwine, from time to time witnesses have 
been abusive or highly discourteous to the committees, or to members 
of committee staffs, and that isn’t always confined to Communists. 
Would you comment as to what procedure might be adopted by con- 
gressional committees to deal with witnesses of that kind who behaved 
in that manner ? 

Mr. Sourwine. I doubt very much, sir, if you can adequately deal 
with that situation by rules. The ability to control a hearing; the 
ability to control a witness may be born. It may come by experience. 
Some men have it, and some men don’t. 

Occasionally there is a witness who goes beyond all bounds, re- 
gardless of how well he may be handled. The existing authority of 
a committee and a committee chairman is adequate to “deal with the 
case of such a witness, and I would venture the prediction that the 
more rules you write about how far a witness may go the more trouble 
you are going to have with your witnesses because the minute you have 
a rule you will have witnesses come in who will try to go to the limit 
of the rule and one jot beyond. 

The Cuarrman. Are there any further questions ? 

I want to thank you, Mr. Sourwine, for appearing here today be- 
fore this committee. 

Mr. Sourwine. Thank you, Mr. Chairman. 

Mr. Berxovircu. Mr. Chairman, with your consent, I would like 
to offer a number of statements that have been requested to be put 
in our record by, among others, Senator Douglas, the American Fed- 
eration of Labor, Mr. J. W esley McWilliams, , who is president of the 
Pennsylvania Bar Association, and by the National Come Guild. 

I also request that two resolutions with e xplanatory letters submit- 
ted by Senator Bush subsequent to his testimony be received for the 
record, and that, in conformity with his wishes, they be inserted fol- 
lowing his remarks. 

The Cuarrman. All right; the material referred to may go into 
the record and will become a part of the record. 

(The statements referred to are as follows :) 

UNITED STATES SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
July 15, 1954. 
Hon. WiLtiAM E. JENNER, 
Chairman, Committee on Rules and Administration, 
United States Senate, Washington, D. C. 


DearR SENATOR JENNER: While it has not been possible for me to appear in per- 
son, as I would have preferred, before the Subcommittee on Rules now holding 
hearings on proposals for rules to govern Senate investigating procedures, I am 
giad to submit herewith a’ written statement of my views on this important 
question. 
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I would be grateful if you would bring these views to the attention of the mem- 
bers of your subcommittee and make them a part of the record of the hearings. 
Sincerely, 

Paut H. Dovuectras. 


STATEMENT OF SENATOR PAUL H. DOUGLAS 


Mr. Chairman, 1 hope the Senate Committee on Rules and Administration will 
report with a favorable recommendation a comprehensive resolution of senatorial 
investigating procedures, along the lines proposed in Senate Resolution 256, or 
in section 5 of my joint resolution, Senate Joint Resolution 137. 


GENERAL OBJECTIVES 


We need such procedures to make those investigations themselves more ef 
fective, to assure fair play for individuals in the true American tradition, to 
maintain a proper division of functions between the legislative and executive 
branches, and to restore the confidence of the people in the responsibility, wisdom, 
and justice of congressional investigations. 


1953 PROPOSALS 


I would first like to bring to the committee’s attention and make a part of 
the record the brief address which I made in the Senate on July 16, 1953, on the 
subject of fair play in congressional investigations, together with a few editorial 
excerpts commenting on my proposals which re\ealed the general concern and 
interest in this matter at that time. 


“Farr PLAY IN CONGRESSIONAL INVESTIGATIONS 


“Speech of Hon. Paul H. Douglas of Illinois in the Senate of the United States 
Thursday, July 16, 1953 


“Mr. Dougias. Mr. President, I rise to discuss the question of proper procedures 
for congressional investigating committees, which I regard as one of the most 
important issues before Congress and the country. 


“CONGRESSIONAL INVESTIGATIONS CAN SERVE GOOD PURPOSE 


“First, let me say that such committees have played and can play a very con- 
structive part in American public life. Such investigations are required, in the 
first place, to disclose the need for legislation and the course it should take. 

“Secondly, such inquiries are also important in checking on the way in which 
the laws are being administered and on whether the will of Congress is being 
followed or flouted. The administrative branch almost never investigates itself. 

“Virtually every great reform in this country has, in fact, been preceded and 
largely made possible by prior congressional investigations, and the social and 
political history of this country could not have been written without them. While 
the Committee on the Conduct of the War hampered Lincoln and the North in 
the Civil War, the corresponding Truman committee in World War II was of 
inestimable value in speeding the conduct of the war and saving billions of dol- 
lars. The Pujo investigations into the so-called money trust and the Pecora in- 
quiry into the issue of securities made possible the Securities and Exchange Act. 
A myriad of other reforms have been effected by such committees, of which in 
recent years I need mention only the Fulbright committee in this body and the 
King committee in the House. 


“INVESTIGATING COMMITTEES MUST NOT USURP JUDICIAL FUNCTIONS 


“T am, therefore, not proposing in any sense the abandonment of congressional 
investigating committees, But in view of their importance and the damage they 
can do to men’s reputations—which are the most precious worldly possessions 
we have—it is important that we work out rules of fair procedure and adopt 
them without undue delay. 

“These committees are, in fact, fast becoming legislative courts. At present 
the committees are, in effect, given a wide hunting license and allowed to cruise 
at large without any restraints as to rules of evidence, procedures, questioning, 
or the making of public statements, except for such rules as they impose upon 
themselves. The degree of fairness or lack of fairness which is followed therefore 
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largely depends upon the members of the committees themselves, and more par- 
ticularly upon their chairmen. All too often, they in effect make their own rules 
and do anything they wish 

“Of course, the issues are at best complicated and difficult. A congressional 
investigating committee has, in the nature of the case, a dual function: First, 
t is in a sense a court with great power over men’s reputations and good names. 
As such, its members should, like any decent judge, be impartial. Second, it must 
also investigate and, in a sense, prosecute. It must seek to marshal the evidence 
in a case, and to present it; and it cannot, as can be done in a judicial body, have 
that function delegated to a special arm. This inevitably creates a conflict of 


nterests within the breast of every conscientious member of an investigating 


ommittee As one who has been a member of such a committee, I can bear wit- 
ness to the struggle between the dual sets of interests. The desire to investigate 
ind to expose frequently clashes sharply with the need to be fair and impartial. 


Some chairmen of committees, such as the Senator from North Carolina [Mr. 
Horry] and the Senator from Arkansas [Mr. FuLsricuT], have been conspicu- 





ously fair: but not all have been able to reach that standard, and some have 
erred 

“T know also that many of these committees have been badgered by abusive 
witnesses and their work improperly obstructed by those who have pleaded the 
fifth amendment as an excuse for not answering proper questions. 


“This conflict between the prosecuting and the judicial functions was seen 
long ago in the field of administrative law; and the Administrative Procedures 
Act of 1946 went a long way in trying to separate the investigating and prosecu- 
ting functions from the judicial and in laying down rules of procedures and evi- 
dence. 


“‘NEED FOR REFORM 


“We need a similar reform in the work of congressional investigating commit- 
tees. Our task is made even more difficult by the fact that we are elective offi- 
cials, and hence, whether we like it or not, politicians. This is an honorable and, 
indeed, a noble profession, if honorably and nobly practiced. But it is subject to 
temptations which most judges—at least those in the upper courts—do not ex- 
perience. Of necessity we are concerned with the fortunes of our particular party, 
and we naturally hope it will win in the elections which always lie ahead. We 
would be more than human if we were not also concerned with our own political 
fortunes. Under these conditions there is a natural temptation for the majority 
on a committee to want to put the other party in a disadvantageous position which 
will affect the next elections. Individual members of the committees also find 
that they can get publicity out of the hearings, and there is therefore a temptation 
to conduct them with this end in view. 

“These tendencies are not confined to any one party or group. Looking back 
over the last quarter of a century, I think we should frankly admit that many 
big-business men and economic conservatives were treated somewhat unfairly by 
congressional committees during the early and middle thirties. In recent years, 
with the alteration in political power, those at the other end of the political spec- 
trum have suffered, although not necessarily uniformly or generally. 

“But justice is meant for all—for conservatives and liberals, reactionaries and 
radicals alike. It should not be confined to any one class or to members of any 
one party. It should apply to everyone. This is necessary for practical as well 
as ideal reasons, for if the group in power at one time is unfair to its opponents, 
it cannot properly ask for or expect better treatment when it is out of power and 
its political antagonists are in control. There is therefore great practical sense as 
well as high idealism in the Golden Rule that we should do unto others as we 
would have them do unto us. 

“If those in power at any one time do not observe the rules of fair play, they 
may suffer in the future from the same abuses. 


“TEN COMMANDMENTS FOR FAIR PLAY 


“It is important, therefore, that we should take steps to improve and unify the 
procedures followed by these congressional committees. In recent years, well- 
thought-out proposals have been advanced by former Senator Lucas, of Illinois, 
and by the Senator from Tennessee, Mr. Kefauver, the Senator from Oregon, Mr, 
Morse, and other Members of the Senate; and a number of similar suggestions 
have been made in the House of Representatives, most notably recently by Rep- 
resentative Keating, of New York. From these, and on the basis of my own ex- 
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perience with the Fulbright committee, it would seem to me that at least the 
following simple rules should be agreed upon by all believers in fair play: 

“First. Witnesses reflecting adversely upon other persons should be called to 
testify at a public hearing only after they have been examined in executive ses 
sion ard their relative credibility established. In other words, unreliable wit 
nesses should not be allowed to wreck reputations. 

“Second. Testimony adversely affecting any person should not be received in 
a public hearing unless it has first been heard in private and corroborated by other 
witnesses or by documentary material. 

“Third. Derogatory material not developed in public hearings, rumors, and 
other unsubstantiated reports or confidential data should not be issued to other 
private citizens or leaked to the press by the members or staff of a committee. 
Star chamber proceedings are as bad in connection with a man’s reputation as 
with his life. 

“Fourth. If it seems probable that a person is likely to be adversely reflected 
upon in public testimony, he should be notified in advance of the probable nature 
of the charges, invited to be present at the hearing, and permitted to make a 
brief but adequate statement at the conclusion of the adverse testimony. Alte 
natively, he should be permitted to submit a written statement to be included in 
the record of the hearings. Time is of the essence in these matters; and a man is 
seriously damaged if the charge is published on page 1 on a given day, but if 
the denial or reply comes days later, and then is published on page 22 of the news 
papers. Mark Twain once remarked that ‘a lie can go round the world before 
truth has time to put on its boots.’ We should strive to let the reply as nearly as 
possible be simultaneous with the charge. Otherwise, we do the party adversely 
concerned a distinct injustice, and are guilty in the words of Arthur Clough, ‘of 
letting the lie have time on its own wings to fly.’ 

“Fifth. Persons charged with offenses or otherwise subjected to derogatory 
comment should have a limited right to cross-examine adverse witnesses and to 
produce witnesses on their behalf on the points under question, Cross-examina 
tion should, of course, be limited in point of time; and the number of witnesses 
produced should also be limited. 

“Sixth. Witnesses before the committees should have the right to be repre 
sented by counsel, and, if not in contempt of the committee or acting contemptu 
ously toward the committee, should be permitted to make brief statements in their 
behalf and defense. 

“Seventh. The general purpose of the hearing should be stated in advance and 
authorized by a majority of the committee, so that the relative relevancy of the 
questions aSked may be judged in this context. In other words, vague and un- 
authorized ‘fishing parties’ should not be indulged in. 

“Eighth. No report should be filed or published which has not been submitted 
to the members of the committee and approved by a majority. The minority 
will of course retain its right to file a dissent. 

“Ninth. Staff appointments should be approved by the committee as a whole 
or by mutual agreement between the chairman and the ranking minority 
member. 

“Tenth. Meetings of the committee should require 24 hours notice, and mem- 
bers should be informed of the general subjects to be discussed and the witnesses 
to be examined. 

“CONCLUSION 


“T believe that these rules would not handicap the committees in their proper 
work of investigation, but that they would be much more fair to the individ- 
uals concerned. They should increase the prestige of Congress and strengthen 
our democratic institutions. They should help to allay unfounded suspicions 
and rumors, and to advance the mutual respect and confidence on which the 
society of freemen is based. I hope we may adopt them at an early date. Failure 
to act upon them or upon similar proposals already pending in committee can 
only be injurious to the cause of democracy.” 





“SELECTED COMMENT ON SENATOR DOUGLAS’ CODE FOR CONGRESSIONAL 
INVESTIGATIONS 
“(From the Washington Post of July 19, 19538) 
“Senator Douglas has made a thought-provoking addition to the growing col 
lection of codes of fair practice that have been offered to Congress for applica 
tion to its investigators. Many of the ideas that he has included in his set of 
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10 commandments for ‘all believers in fair play’ have already been elaborated 
in various proposals before Congress. But Senator Douglas has added some 
important points which, conscientiously applied, would, as he predicts, ‘increase 
the prestige of Congress and strengthen our democratic institutions.’ 

“The central idea behind the restraints that Mr. Douglas would lay upon his 
investigating colleagues is that unbiased factfinding should take the place of 
smearing. To this end, he would have the general purpose of each investiga- 
tion clearly stated in advance. That would help to keep investigators on the 
beam and give witnesses a chance to object to irrelevant questions. He would 
screen, in close hearings, any testimony damaging to individual reputations. 
‘Unreliable witnesses’ would not be permitted to broadcast their charges unless 
they could be substantiated from other sources. Committee members and the 
staff would be forbidden to ‘leak’ unproved charges to the press. 

“Probably the most important suggestion by Senator Douglas is that any per- 
son about whom derogatory testimony is to be taken be notified as to the nature 
of the charges, invited to attend the hearing and permitted to make a statement. 
A similar technique was used by the Truman committee in its investigations 
bearing on the conduct of World War II. The result was factual reports which 
were fair to the individuals investigated and which carried a terrific wallop 
because they left no angles for refutation. It is not always possible for persons 
whose names are to be brought into investigations to be present, and in such cases 
Senator Douglas would make provision for statements to be incorporated in the 
record. Limited rights of cross-examination of persons making charges would 
also be recognized. 

“More important than any rules is the attitude of the investigators. Like any 
decent judge, Senator Douglas says, a fact-finder for Congress should be im- 
partial. If a legislator is known to be a master of innuendo, or a fanatic with 
an ax to grind, he has no more place at the head of an investigating gronp than 
he has on the bench. Congress has a grave responsibility not to permit its ‘legis- 
Jative courts’ to fall into the hands of such men. 


From the New York Times of July 18, 1953] 


“Now Paul H. Douglas, of Illinois, another of the most conscientious Members 
of the Senate, has entered the fray over congressional committee investigations 
with the observation that ‘these committees are, in fact, fast becoming legisla- 
tive courts,’ allowed to ‘cruise at large without any restraint as to rules of evi- 
dence, procedures, questioning or the making of public statements.’ While some 
investigating committees of both Houses have adopted rules designed to protect 
the individual, the actions of other committees and committee chairmen prove 
beyond question that much firmer and more widespread controls are needed. 

“Mr. Donglas has suggested 10 rules for guidance. His proposals are by no 
means the last word on the subject, but—as is usual with his ideas—they deserve 
serious attention. 


“(From the Minneapolis Morning Tribune of July 18, 1953] 


“Senator Paul Douglas, of Illinois, has offered 10 rules of fair play for con- 
gressional investigating committees, but in doing so he has not maligned the 
congressional inquiry as an institution. In fact, he has defended it as one which 
has paved the way for many great American reforms. Yet he perceives the need 
for more responsible procedures. He is properly disturbed by the irreparable 
damage which can be done to men’s reputations in the absence of strict safe- 
guards against the techniques of irresponsibility. 

“Senator Douglas’ 10 rules of fair procedure should provide a wholesome 
reaven for debate in Congress. In the main they seek to give greater protection 
to the rights and reputations of witnesses, and to minimize the chance of irre- 
sponsible smears. Of special interest is Douglas’ insistence that staff appoint- 
ments should be approved by the full committee or by agreement between the 
chairman and the ranking minority member. 

“One way or another, the right of Congress to investigate must be sefeguarded 
against those who recklessly abuse it. That right is basic and must be preserved 
and strengthened. Its best defenders are those who join with Senator Douzlas 
in insisting that it be exercised with a scrupulous regard for justice and fair 
play. Its worst enemies, by the same token, are as easily identified. They are 
the Members of Congress who debase that right and so invite a steady loss of 
nublie confidence in what is essentially a good and vital institution. 





— IR— 
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“[From the New York Herald Tribune of Saturday, July 18, 1953] 


“Senator Paul H. Douglas proposes 10 basie rules designed to prevent undue 
damage to the reputations of witnesses called before investigating committees. 
One of the most important principles embodied in several of Senator Douglas’ 
proposals is the necessity for keeping testimony adverse to any individual anso- 
lutely within the committee until it has been corroborated and the credibility of 
the witnesses established. An important reform proposed is that the general 
purpose of a hearing be announced in advance to prevent ‘vague and unauthor- 
ized fishing parties,’ as Senator Douglas puts it. 

“Investigations—not alone in the field of subversive activities—are an essen- 
tial function of Congress and such improvement in techniques as now seem to 
be underway are needed.” 


NEED FOR ACTION IN 1954 


The basic arguments for early Senate action to establish fair investigating 
procedures have not changed since then. Recent events have only verified and 
fortified those points and demonstrated the urgent necessity for prompt action. 

These principles, to my mind, dictate early action in this field: 

First. We need to introduce into our legislative inquiries that same sense of 
justice and responsibility which is the foundation of our civil rights, and which 
guides our courts. 

Second. This action is necessary to restore the prestige of the Congress, to 
save it from falling into disrepute, and to strengthen public support for the 
proper investigative functions of the Congress. 

Third. We will improve our prestige abroad by passage of this legislation. 


INVESTIGATIONS NEED FAIR PROCEDURES AND CLARIFIED RESPONSIBILITY 


We cannot proceed further with committees competing for headlines and sen- 
sations, with chairmen contesting with officials of the executive departments, 
and with the legislative and executive at loggerheads over the best methods and 
proper spheres of investigations. President Eisenhower was absolutely right 
when he called for specific rules to guide congressional investigations. I have 
long felt that we should do this in order to give a fair trial to those brought 
before what are in effect legislative courts of public opinion. I believe also that 
we must do so in order to protect our own reputations and that of the National 
Legislature itself. 

I devoutly believe that we must temper our investigations—and indeed all our 
actions—with justice, compassion, and mercy. I do not advocate that we should 
be soft; not in the least. But we must develop a sense of Christian charity and 
mercy in our investigations, and apply the principles of fair play and due process 
that are the guidelines of American legal justice, if we are going to enlist the 
fullest support and cooperation of all people. I believe that Senate Resolution 
256, or section 5 of Senate Joint Resolution 137, would bring these qualities into 
our internal-security investigations, without in the least weakening the inves- 
tigative power. Indeed, they would strengthen that very power by enlisting a 
wider public support. 


SAFEGUARDS FOR PERSONAL REPUTATION ARE ESSENTIAL 


The basic principles which should be followed have been fairly well established 
by this time, both from an observation of what is wrong with present procedures 
and from the concrete proposals which have been advanced by my former col- 
league, Scott W. Lucas, the Senator from Tennessee (Mr. Kefauver), the Senator 
from Oregon (Mr. Morse) and others. At their heart is the doctrine that the 
accused should have an adequate and speedy right to defend his most precious 
possession, namely, his reputation. It is as simple as that. 

Painfully over the centuries we have built up the attributes of a fair trial 
in our criminal and civil courts when men’s lives and property are involved. 

tut we have not done so where men’s reputations are involved. Yet every one 

of us, I think, cherishes his reputation more than he cherishes his property or 
his life. Men should at least have the right adequately to defend that reputation 
when it is attacked. 

It is true that the congressional committees cannot jail a man on their own 
motion; they must go through legal procedures of a grand-jury presentment and 
trial in court before a man may be deprived of his liberty for perjury or 
contempt. 
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But there are those of us who feel that the destruction of a person’s reputa- 
tion, reflections upon his honesty and his patriotism, questions as to his love of 
country—all unsupported by any evidence other than circumstantial, and that 
often of the most flimsy sort—is even more devastating than a jail sentence. 

It was not lightly that Shakespeare wrote the lines: 
good name, 
Robs me of that, which not enriches him 
And makes me poor indeed.” 


“But he, that filches from me my 


DIFFERENCES OF OPINION, LIBERALISM, FREE INQUIRY, AND CHRISTIAN CHARITY 


ARE NOT DISLOYALTY 


We need a reawakening in America to the real purpose and intent of our 
Constitution at Bill of Rights Lhe legislation we have proposed in Senate 
Resolution 256, or Senate Joint Resolution 137, would help to lead the way, I 
believe, in that reawakening. 

For the love of our own country, and for our own salvation, we must realize 
before it is to late that 

We can have differences without being disloyal. 

We can be liberal without being Communist or subversive 

We can believe in progress without being a danger to free institutions, 

We can grant to others the right to be either conformist or nonconformist, to 
be inquiring and venturesome, to be intellectually provocative, without endanger- 
ing national security. Indeed, national security in this scientific age may itself 
require just such bold, inquiring minds. 

We can demonstrate understanding, humanity, compassion, and Christian 
charity toward others; we can respect our Bill of Rights without being soft 
or weak toward one ideology or another. We can and we do have but one 
ideology, and that is one which supports a free government within the frame- 
work of the Constitution of the United States. 

If we are not to have a due regard to our constitutional and Christian prin- 
ciples, then we have lost the battle before it is joined. Division, suspicion, 
unfairness, will destroy us. 


1d OUl 


WISE COUNSEL OF CHIEF JUSTICE HUGHES 


Fifteen years ago, on March 4, 1939, our great Chief Justice of the United 
States, Charles Evans Hughes, on the occasion of the 150th anniversary of the 
first meeting of the Congress, said some things that I think we need to remember 
today. 

May I quote him: 

“We work in successful cooperation by being true, each department to its own 
function, and all to the spirit which pervades our institutions—exalting the 
processes of reason, seeking through the very limitations of power the promotion 
of the wise use of power, and finding the ultimate security of life, liberty, and 
the pursuit of happiness, and the promise of continued stability and a rational 
progress, in the good sense of the American people.” 

Let us here and now live up to his concept and his words, and let us be faithful 
“each department to its own function.” 


SUMMARY OF PROCEDURAL PROPOSALS IN SENATE JOINT RESOLUTION 137 


Concerning the specific content of such new rules, I would merely say that I 
added a few provisions to my “10 commandments” of 1953 when I introduced 
Senate Joint Resolution 137 on March 8, 1954. (See sec. 5, on pp. 6-10.) I would 
summarize those procedural provisions in Senate Joint Resolution 1387 as follows: 

First. Hearings would be held only if voted by a majority of the committee, 
and a clear advance statement of the subject of hearings would be required. 

Second. Witnesses would have the right of counsel and his advice in public 
hearings, and, unless a majority of the committee voted otherwise, in private 
hearings also. 

Third. Witnesses would be permitted to file supplementary material following 
examination, or make brief oral statements confined to the matters upon which 
they were questioned. 

Fourth. All sessions would be reported stenographically, and the record made 
available for inspection by witness or counsel, and furnished to the witness on 
request at his expense. 
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Fifth. Only a majority of the committee would be permitted to authorize the 
release of statements or documents. 

Sixth. A majority of the committee would be required to order executive 
hearings, and at least two members would be required to be present. 

Seventh. Committee testimony would be released only in full text except in 
such cases as might compromise national security. 

Eighth. No committee reports could be issued unless submitted in advance to 
the committee members and adopted at a committee meeting. 

Ninth. Advance notice would be required to be given to persons about whom it 
is proposed to present derogatory information at a public hearing, and insofar 
as practicable such material shall be presented first in executive session to 
permit the committee to test its reliability and probative value. 

Tenth. Persons who believe they were defamed or their reputations damaged 
by committee testimony made public would be permitted to file a sworn statement 
refuting such testimony, to appear personally and testify, to obtain witnesses in 
their behalf if allowed by the committee majority, and to secure the appearance 
of and cross-examine adverse witnesses unless the majority should decide 
otherwise 

Eleventh. Witnesses would also be permitted to submit cross-examination 
questions in writing to the chairman of the committee to be put to other witnesses 
who have given damaging testimony. 

Twelfth. A novel provision of the bill requires that a witness who gives testi- 
mony reflecting adversely on the character and reputation of another in an open 
hearing shall “be required to disclose his sources of information, unless to do so 
would endanger the national security.” This clause would compel witnesses to 
identify their sources of information regarding other persons. 


SENATE RESOLUTION 256 IS MOST DESIRABLE BASIC PROPOSAL 

(he more extensive procedural provisions of Senate Resolution 256 include 
several desirable additions to both of my earlier proposals. Because it seems 
to be the most comprehensive of the various measures before you, I would hope 
that this resolution, Senate Resolution 256, might be selected as the basic pro- 
posal for this committee’s affirmative recommendation. 

Among the important additions, I note the following: 

(a) the requirement for consultation with appropriate Federal law enforce 
ment agencies (sec, 2 (e)) 





(b) the limitations upon television or filming of witnesses (sec. 7 (b)). 
(c) the supervising and enforcement machinery, of four Senators and the Vice 


President (sec. 8). 
Senate Resolution 253 introduced recently by the Senator from Connecticut 
(Mr. Bush) contains many of the same provisions as are found in Senate Joint 
Resolution 137 and Senate Resolution 256. I 


find less desirable, however, the 
following aspects of Senate Resolution 2 





( Phe limitation on the right to counsel in subsection 17 (p. 4, lines 1-2) 
(b) The authorization of staff ‘“tishing expeditions” by direction of a commit- 

tee chairman without full committee approval. (Subsec. 19 (b), p. 4, lines 19-20.) 
c) The 


omission of provisions giving to persons adversely affected rights of 
access to testimony about to be publicly released. 

(d@) The omission of any requirement for advance notice to persons who may 
be adversely affected. 

(e) The omission of any provision for a prior test in executive 


session of the 
credibility of adverse or defamatory material. 


(f) The absence of any provisions for even a limited cross-examination of 
adverse witnesses 


(7g) The absence of any permission to bring in other witnesses in rebuttal of 
lverse charges. 


(h) The lack of any requirement for the disclosure of sources of information 


of adverse testimony, except where considerations of national security would 
prevent it 


(i) The omission of any supervising or enforcement machinery for these new 
procedures 

Even with all these shortcomings, however, Senator Bush’s resolution seems 
to me far superior to the mild and ineffective proposals presented in behalf of 
the Majority Policy Committee. 

Because it is not deficient in the foregoing respects, Senate Resolution 256 


-~ 


seems to me a much more desirable basic proposal for the committee to recom- 
49144—54—-pt. 8S——_5 
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mend. I hope it may be considered favorably, and I am convinced it would ac- 
complish to a greater degree than the other proposals the necessary improve- 
ment of procedures and restoration of public confidence. 


GROUND SWELL OF OPINION FOR REFORMS 


It is not often that many people become aroused over procedural matters. But 
today I observe an awakening of the conscience of the American people on this 





Editorial opinions have been expressed in many papers, along the gen- 
; of those cited in my Senate speech of a year ago. Church bodies have 
with urgent appeals for action Among these I note the March 17, 1954, 


statement of the General Board of the National Council of Churches. 


“Deeply concerned by certain trends in American public life the National 
Council of Churches in March, 1853, created a committee on the maintenance of 
American Freedom and instructed it to ‘watch developments that threaten the 
freedom of any of our people or their institutions, whether through denying the 
basic right of freedom of thought, through Communist infiltration, or wrong 
methods of meeting that infiltration.’ 


a 


“One such threat has come from procedural abuses by congressional commit- 
tees. Remedial measures are now being proposed, and we commend the Presi- 
dent, the leaders of both major parties and the Members of Congress who have 
spoken out and demanded reforms. If these reforms are to be adequate they 
should provide protection from at least the following: 

“1. The stigmatizing of individuals and organizations on the basis of unsup- 
ported accusations and casual associations. 

“2. The forcing of citizens, under pretext of investigation of subversive activi- 
ties, to testify concerning their personal economic and political beliefs. 

“3. The functioning of congressional committee as legislative courts to deter- 
mine the guilt or innocence of individuals. 

“4. The denying to witnesses opportunity to bring out material favorable to 
their side of the case through questions by witnesses’ own counsel and oppor- 
tunity to test the validity of accusations through cross-examination of accusers. 

“5. The permitting to a committee member or counsel the reading into the 
record against a witness defamatory material and charges without requiring the 
accuser personally to confront the accused. 

“6. The usurping by congressional committees of powers not granted to Con- 
gress by the Constitution and their failing to concentrate on the primary task 
of collecting information for purposes of new legislation. 

“7. The scheduling of hearings, subpenaing of witnesses and evaluating of 
their testimony by chairmen of committees without the concurrence of, or con- 
sultation with, their fellow committee members. 

“8. The releasing from the files of a congressional committee of so-called 
information consisting of unverified and unevaluated data in such a way that the 
committee can be used to help spread and give credence to malicious gossip. 


II. 


“Another threat has come from competition among rival congressional com- 
mittees, creating the impression that they seek publicity, personal aggrandize- 
ment and political advantage rather than basic facts. In order to concentrate 
energy on the legitimate and essential tasks of resisting the Communist threat, 
and in order to avoid wastage and duplication of effort and to minimize the 
risk of the exploitation of public interest and fear, we urge the establishment 
of a single joint congressional committee for the investigation of subversive 
activity. 

III. 


“A more basie threat has been a growing tendency on the part of our people 
and their representatives in government to suppose that it is within the com- 
petence of the state to determine what is and what is not America. The Amer- 
ican way is to preserve freedom by encouraging diversity within the unity of 
the Nation and by trusting truth to prevail over error in open discussion. The 
American way is to rely upon individuals to develop and express individual 
opinions. The American way is to depend upon the educational institutions to 
seek the truth and teach it without fear. The American way is to look to the 
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churches in the richness of their diversity to bring to the Nation light and dis- 
cipline from God to maintain a responsible freedom. 
IV. 

“Aggravating these threats to American freedom is the prevailing mood of 
restlessness and tension. This arises in part from the real menace of com- 
munism, which our Nation is resisting by strength. It arises in part from the 
lack of a sense of security within our people which no physical strength can 
produce. Spiritual security can be achieved only by strengthening the Nation’s 


faith in the God. The responsibility for deepening this faith rests with the 
churches.” 


A resolution adopted by the Conference of American Rabbis just recently on 
June 23, made similar recommendations. And one of the most comprehensive 
studies of the problem was presented in a symposium on safeguards for wit- 
nesses in legislative investigations held at Notre Dame Law School, December 9, 
1953. While all of the presentations on that occasion might profitably be in- 
cluded in the committee’s record, I would like to incorporate in my statement 
at least the foreword by Dean Joseph O'Meara, of the Notre Dame Law School, 
and the introductory statement by the chairman of the symposium, William T. 
Gossett, vice president and general counsel of the Ford Motor Co. 


“LEGISLATIVE INVESTIGATIONS : SAFEGUARDS FOR WITNESSES 
“FOREWORD 


“Our plans for the symposium postulate that a free and independent legislature 
is the hallmark of democracy, that the power of investigation is essential to 
proper discharge of legislative responsibilities, but that the investigative power 
has been abused* and that it is the obligation of the bar to find an answer to 
the resulting problem. It is our purpose to examine the problem objectively, with- 
out rancor or partisanship. We recognize, however, that abuses have occurred 
and the whole point of the symposium is to make a contribution to the solution of 
the problem they have created. 

“Goaded by fear and hatred of communism, some at times condone and even 
applaud abusive treatment of witnesses in legislative inquiries. But, whatever 
the provocation or seeming advantage, surrender of principle is the death of 
justice and, without justice, there is chaos or totalitarian dictatorship and, in 
either case, total disregard of the dignity and destiny of man. ‘In all that we 
do to combat subversion,’ said President Eisenhower last week, ‘it is imperative 
that we protect the basic rights of loyal American citizens.’* It is, however, 
impossible to protect the basic rights of loyal American citizens, as no doubt the 
President fully understands, unless we protect the basic rights of every man, 
woman, and child in America. For no man’s rights are safe unless all men’s 
rights are respected. 

“From earliest times the legal profession has resisted oppression and oppres- 
sors. It faces now a challenge as insistent as any in its proud history. One 
aspect of the challenge we confront today: how to assure due process of law for 
witnesses in legislative investigations without unduly hampering legislative 
functions. 

“This is not a problem to be solved by denunciations, emotional appeals or 
catchwords. It demands hard thinking by all who love and serve the law. The 





1 See, for example, Senator Irving M. Ives, In Place of Congressional Circuses (New York 
Times Magazine, August 27, 1950, p. 20) “* * * the chief cause of the general disrepute 
into which congressional inquiries have fallen—let us admit it outright—is the fact that 
the Congress itself has allowed serious abuses to permeate the entire investigative process. 
Incompetence, publicity-seeking and barefaced political partisanship have characterized and 
stigmatized so many recent important congressional investigations that the American people 
are rapidly becoming thoroughly disgusted with this essential adjunct to the lawmaking 
function of the Congress.”. Senator Estes Kefauver, To What Extent Do Legislative In- 
vestigatory Powers Impinge On Civil Liberties? address at American Bar Association con- 
vention August 25, 1953. “The great majority of all members of legislative bodies in this 
country want to carry on investigation properly, without embarrassing witnesses or holding 
them up to scorn or depriving them of any basic rights. We all recognize, however, that 
rights of people have been violated, that some congressional inquiries have been haphazardly 
carried out and many persons have been harmed unnecessarily. I think the important 
problem is how to get the facts, and keep the public informed, while at the same time 
avoiding or at least holding to a minimum evils and pitfalls coming from investigations 
of which we are all fully aware.” 

2New York Times, December 3, 1954, p. 2. col. 7. 
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responsibility rests on the law schools no less than on the practicing bar. Today’s 
symposium attests recognition here at Notre Dame of this joint responsibility. 

“Our symposium reflects, moreover, the eloquence and zeal of the distinguished 
lawyer who will preside, for it was a speech by him which begot this meeting.’ 
I am proud to present our chair! 1, Mr. William T. Gossett, vice president and 
general counsel of the Ford Motor Co 





“JosepH O’MEARA. 
“INTRODUCTORY STATEMENT 


I appreciate Dean O’Meara’s generous introduction. But he has assigned 
me too much credit. My contribution to the progress of the bar upon this subject 
has been small, although my interest is large. I am grateful for the opportunity 
to participate with so distinguished a group in this symposium. 

Of the current questions before the American people, none has agitated us 
more than those revolving around the use of the legislative investigative process. 
They have aroused the hottest flames of emotion and partisanship ; and no subject 
is better calculated to turn friendly discussion into angry disputation. 

his is the not the first time that the investigative process has been scruti- 


zed critically by the American people. But heretofore the issue has been for 
the most part a domestic affair, uncomplicated by international tensions and 
sharp ideological contrasts. Today the issue has global dimensions. It has been 


debated ceaselessly, not only in this country, but abroad. The conflict has grown 
in intensity and now is clearly audible across national boundaries and around the 
world 

“The debate has confused our friends and comforted our foes. The decisions 
America makes on the questions involved will say much to the peoples of the 
world about the strength and stability of our institutions—about the road this 
country plans to take in the months and years ahead. 

“We shall be concerned here with events; and events involve people and some- 
time politics and parties. As a consequence, names may be brought into the dis- 
cussion. Some of these names may carry overtones of political partisanship. 
But, as Dean O’Meara has said, this symposium will be above emotionalism and 
partisanship. It will not be our purpose to promote or criticize any person, party 
or faction at the expense, or for the benefit, of any other. 

“Our purpose here is to discuss a problem that lies at the foundations of our 
society The problem centers around those threats to justice under law and 
result from abuses of the investigative power—not around the exercise of the 
power itself. 

“In this symposium our basic premise is that abuses have in fact occurred. 
This has been conceded by thoughtful and responsible men both in and out of 
Congress. 

“It follows that the bar, as the traditional first custodian of the liberty and 
dignity of the individual, has a compelling interest in the situation. We con- 
ceive it to be the duty of the legal profession by reason of its peculiar competence : 

“(a) to identify the abuses, 

(b) to define them with precision, 
and to suggest remedies that will neither hamstring legitimate investi- 
gation nor pervert basic principles of due process of law. 

“The legal issues are by no means simple; indeed, they are subtle and difficult 
e with precision. One reason is that we are exploring a shadowland that 
lies between the legislative and judicial branches of government. 

In this « itry, when an individual is brought into court, he has the benefit 
of a caref constructed gal system—a system that we call due process of 

Due process stems from the common law and from the Bill of Rights. 
rtunately, the protection thus afforded to the individual in the courts has 
been carried over into the investigative process. There, individuals are not 
led the safeguards to which, as a matter of right and not of grace, they are 





was delivered April 18, 1952, before the 
See also, Gossett, Are We Neglecting Con 
38 A. B. A. J. 817 (1952); editorial, 38 
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“Legislative committees are not courts, and their proceedings are not trials. 
There are striking similarities. Witnesses are heard, usually under oath; a 
transcript is kept ; and counsel often is present. 

“The dissimilarities are even more striking. The committees have no uniform 
rules of procedure. They are not bound by the rules of evidence. There are 
no adversary parties to detine the issues; and there need be no resolution of 
any issue that may be raised. Even if the committee makes a report and de- 
cides some or all of the issues involved, its determination is not binding upon the 
rights or duties of individuals, as the decision of a court would be. 

‘Yet legislative investigations often affect directly and adversely the rights 
of individuals. This may come about in several ways. ‘Through witnesses 
appearing before a committee or as a result of evidence developed by the staff, 
charges Imay be made against an individual. It is important to note that the 
so-called charges often amount to a mere assertion that the individual holds an 
unorthodox or unpopular opinion. But no charge, however serious, would place 
the individual in jeopardy in a strict legal sense. If, however, the charge is 
made public, his reputation may be imperiled. And the denial of an opportunity 
for the accused to appear and answer the charge, to face his accuser and to 
cross-examine him, may have a serious effect upon his standing and his ability 
to earn a livelihood. Almost without exception, committees have refused to 
allow confrontation or cross-examination of accusers. Even if the accused is 
allowed to appear and answer charges made against him, there is no assurance 
that equal publicity will be given to his denial. A court action for defamation 
against an accuser probably would not be successful because of the degree of 
‘privilege’ conferred on both committee members and the witnesses before them. 

“Investigative committees have the right to compel individuals to appear be- 


fore them and testify under oath.’ The failure of a witness to appear or to 
answer questions may be punished either by Congress itself or as a misdemeanor 
in the courts... And the giving of false testimony to a committee is punishable 


as perjury.” On the other hand, a witness may refuse to testify only at his peril.‘ 
In doing so he must either question the power of the committee or rely upon 
the constitutional safeguards of the first or of the fifth amendment. 

“Derogatory inferences are likely to be drawn from a reliance upon the privi- 
lege against self incrimination.° And even a good faith belief by a witness that 
the committee has exceeded its authority is no defense if, in the opinion of the 
court having jurisdiction of the issue, the belief is without basis in fact.’ Ex- 
perience has shown that courts are reluctant to place limitations upon the 
power of an investigating committee if the question put to the witness has pos- 
sible relevance to the stated purposes of the investigation. 

“Thus, almost any form of self-protection that a witness may assert is subject 
to serious practical limitations. 

“This brief discussion of the problem may serve to demonstrate the breadth 
and depth of the troubled waters on which we are embarking today. But the 
difficulties involved will not deter us from our quest for a solution. Our guide 
will be the knowledge that this nation throughout its long history has been 
committed preeminently to the high ideal of government by law, and dedicated 
to the rights and privileges of the individual human being as the focus of that 
law. Now, as in the past, the legal profession will fulfill its responsibility to 
lead the way toward reason and justice. 

“WILLIAM T. GossetTrT.” 


While demands for the reform of congressional investigating procedures have 
mounted, one State legislature, that of New York, has acted. It passed a bill 
recommended by the Lockwood committee to give better protection to witnesses 
and others involved in legislative hearings. The text of that bill is as follows: 





1 Rey. Stat. 102 (1875), as amended, 52 Stat. 942 (1938), 2 U. S. C. 192 (1946). 

2In re Chapman (166 U.S. 661, 672 (1897)). 

218 U. S. C. 1621 (Supp. 1952) ; United States vy. Moran (194 F. 2d 623 (2d Cir. 1952), 
cert. denied, 343 U. 8. 965 (1952)). 

4 Sinclair v. United States (279 U. S. 263, 299 (1929)). 

5 Locw’s Inc, Vv. Cole (185 F. 2d 641, 649 (9th Cir. 1950)). 

* United States v. Josephson (165 F. 2d 82 (2d Cir. 1947). cert. denied, 333 U. S. 838 
(1948), rehearing denied, 333 U. 8. 858 (1948), motion for leave to file second petition for 
rehearing denied, 335 U. S. 899 (1948)). 
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Brit A AS PROPOSED BY THE COMMITTEE AND ENactep Into LAw 
“(Chapter 414 of the Laws of 1954) 


“AN ACT To amend the civil rights law, establishing a code of fair procedure for the 
conduct of legislative and executive investigations 


“The People of the State of New York, represented in Senate and Assembly, 
do enact as follows: 

Section 1. The civil rights law is hereby amended by adding thereto a new 
section, to be section seventy-three, to read as follows: 

“73. Code of fair procedure for investigating agencies. 1, As used in this sec- 
tion the following terms shall mean and include: 

“(a) ‘Agency’. A standing or select committee of either house of the legisla- 
ture or a joint committee of both houses; a duly authorized subcommittee of any 
such legislative committee; the commissioner of investigation acting pursuant to 
section eleven of the executive law; a commissioner appointed by the governor 
acting pursuant to section six of the executive law; the attorney-general acting 
pursuant to sub-division eight of section sixty-three of the executive law ; and any 
temporary state commission or any duly authorized subcommittee thereof which 
has the power to require testimony or the production of evidence by subpoena or 
other compulsory process in an investigation being conducted by it. 

“(b) ‘Hearing’. Any hearing in the course of an investigatory proceeding 
(other than a preliminary conference or interview at which no testimony is taken 
under oath) conducted before an agency at which testimony or the production 
of other evidence may be compelled by subpoena or other compulsory process. 

“(c¢) ‘Public hearing’. Any hearing open to the public, or any hearing, or 
such part thereof, as to which testimony or other evidence is made available or 
disseminated to the public by the agency. 

“(d) ‘Private hearing’. Any hearing other than a public hearing. 

‘2. No person may be required to appear at a hearing or to testify at a hear- 
ing unless there has been personally served upon him prior to the time when he 
is required to appear, a copy of this section, and a general statement of the sub- 
ject of the investigation. A copy of the resolution, statute, order or other pro- 
vision of law authorizing the investigation shall be furnished by the agency upon 
request therefor by the person summoned. 

“3. A witness summoned to a hearing shall have the right to be accompanied by 
eounsel, who shall be permitted to advise the witness of his rights, subject to 
reasonable limitations to prevent obstruction of or interference with the orderly 
conduct of the hearing. Counsel for any witness who testifies at a public hear- 
ing may submit proposed questions to be asked of the witness relevant to the 
matters upon which the witness has been questioned and the agency shall ask 
the witness such of the questions as it may deem appropriate to its inquiry. 

“4. A complete and accurate record shall be kept of each public hearing and a 
witness shall be entitled to receive a copy of his testimony at such hearing at his 
own expense. Where testimony which a witness has given at a private hearing 
becomes relevant in a criminal proceeding in which the witness is a defendant, 
or in any subsequent hearing in which the witness is summoned to testify, the 
witness shall be entitled to a copy of such testimony, at his own expense, pro- 
vided the same is available, and provided further that the furnishing of such 
copy will not prejudice the public safety or security. 

“5. A witness who testifies at any hearing shall have the right at the conclu- 
sion of his examination to file a brief sworn statement relevant to his testimony 
for incorporation in the record of the investigatory proceeding. 

“6. Any person whose name is mentioned or who is specifically identified and 
who believes that testimony or other evidence given at a public hearing or com- 
ment made by any member of the agency or its counsel at such a hearing tends 
to defame him or otherwise adversely affect his reputation shall have the right, 
either to appear personally before the agency and testify in his own behalf as to 
matters relevant to the testimony or other evidence complained of, or in the alter- 
native at the option of the agency, to file a statement of facts under oath relat- 
ing solely to matters relevant to the testimony or other evidence complained of, 
which statement shall be incorporated in the record of the investigatory pro- 
ceeding. 

“7. Nothing herein contained shall be construed to prevent an agency from 
granting to witnesses appearing before it, or to persons who claim to be ad- 
versely affected by testimony or other evidence adduced before it, such further 
rights and privileges as it may determine. 


—— 


RULES OF PROCEDURE, SENATE INVESTIGATING COMMITTEES 511 


“%. Except in the course of a subsequent hearing which is open to the public, 
no testimony or other evidence adduced at a private hearing or preliminary con- 
ference or interview conducted before a single-member agency in the course of 
its investigation shall be disseminated or made available to the public by said 
agency, its counsel or employees without the approval of the head of the agency. 
Except in the course of a subsequent hearing open to the public, no testimony or 
other evidence adduced at a private hearing or preliminary conference or inter- 
view before a committee or other multimember investigating agency shall be 
disseminated or made available to the public by any member of the agency, its 
counsel or employees, except with the approval of a majority of the members of 
such agency. Any person who violates the provisions of this subdivision shall be 
guilty of a misdemeanor. 

“9. No temporary State commission having more than two members shall have 
the power to take testimony at a public or private hearing unless at least two of 
its members are present at such hearing. 

“Section 2. Nothing in this act shall grant any agency the power to hold any 
type of hearing not otherwise authorized by law, and nothing herein contained 
shall impair or otherwise affect the action taken by any agency, except as ex- 
pressly specified in section one of this act: provided, however, that substantial 
noncompliance by an agency with respect to the rights granted by subdivisions 
two through six of such section to any person shall relieve him from any re- 
quirement to attend, or, if present to testify or produce evidence at such hearing, 
and it shall be a complete defense in any proceeding for contempt or other dis- 
ciplinary action against such person for failure to testify or produce evidence 
before such agency. 

“3. This act shall take effect May first, nineteen hundred fifty-four.” 


Some opponents would suggest that the purpose of such proposals is to block 
congressional investigations. That is not my purpose. On the contrary, I want 
to.make them more effective and more just. The hit-and-run investigative tech- 
nique that kills a reputation can no more be justified than the hit-and-run driver 
who takes a life. It is not essential to the search for truth, and it sullies and 
demeans the effects of needed inquiries. 

To me, national security means not only protecting the territory and the lives 
of citizens of our country, but also protecting the great American traditions of 
individual rights and freedom and fair play. 

With a set of procedures like those in Senate Resolution 256 and with a deter- 
mination to apply those rules in a spirit of fairness, I am confident we can greatly 
advance our own legislative effectiveness and the confidence of the American 
public in Congress. 


DESIRABILITY OF A JOINT COMMITTEE ON INTERNAL SECURITY 


I hope the committee will also consider the other main feature of my resolu- 
tion, Senate Joint Resolution 137, the proposal for a Joint Committee on Internal 
Security. Since we can—and should—by a simple Senate resolution establish 
general investigative procedures for Senate committees, regardless of any action 
taken by the House, it would seem to me desirable at this time to deal separately, 
in a joint resolution, with the proposal for such a joint committee. 

The logic of this proposal is simple. A consolidation of the House Un-Ameri- 
ean Activities Committee with the Senate Subcommittees headed by Senator 
Jenner and Senator McCarthy, would conserve the limited manpower resources 
of Congress, concentrate the responsibility for this important work, eliminate 
duplication and overlapping of effort, reduce the possibility of competition for 
publicity, and save considerable money. It would, in my opinion, help to make our 
committee investigations in the important field of national security less diffuse 
and more effective. I urge the committee, therefore, to give most serious thought 
also to this proposal which was modeled on the earlier resolution of Congressman 
Peter Frelinghuysen, Jr., of New Jersey. 
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AMERICAN FEDERATION OF LABOR, 
Washington 1, D. C., July 7, 1954. 
Hon. WILLIAM E. JENNER, 
Chairman, Rules Subcommittee of the Senate 
Committee on Rules and Administration, 
United States Senate, Washington, D. C. 

DEAR SENATOR JENNER: In response to your letter of June 25, 1954, I present 
herewith a brief statement of the views of the American Federation of Labor in 
regard to the subject of rules of procedure for Senate investigating committees, 
now under study by your subcommittee, 

Congressional investigations by standing and select committees, conducted for 
the purpose of obtaining factual information concerning governmental opera- 
tions, together with information useful in the framing and consideration of pro- 


posed legislation, have long been recognized as necessary to the full exercise of 


the legislative function it s equally well recognized that these investigations, 

when properly conducted and when their purpose is adhered to, are productive 

of beneficial results of great value to the public. However, in recent years it has 

become apparent that many of these investigations have developed excesses in 
oe * I 


which the reputation and welfare of citizens have been damaged unnecessarily 





without in any way contributing to the proper purpose of such investigation. 
Consequently, methods should be developed whereby such investigations can be 
conducted in a manner which will not inflict unnecessary injury on individuals 
or jeopardize their rights. While the difficulty of framing hard and fast uniform 
rules for application in all cases is obvious, it is believed that the efforts of your 


+ ¢ 


committee to establish a eas I 


general rules of procedure can do much to elimi- 
nate excesses and provide standards of protection to individual citizens and or- 





ganizations, at the same time insuring full and complete development of all facts 
within the scope of the investigation. 

Rules can and should be provided which will assure to persons and organiza- 
tions involved in investigations reasonable notice of the subject and scope of the 
investigation. The scope of investigations should be clearly stated and the in- 
vestigation should be kept within proper bounds. Only when the subject and 
extent of an inquiry is clearly known can the parties involved be prepared to 
supply the committee with full information respecting the subject of inquiry and 
to challenge any derogatory or erroneous information relating to them which 
may be supplied to the committee by others. Advance notice of the issues in 
question has always been considered essential in order that the whole truth may 
be ascertained and that all parties involved may have a fair hearing with an 
opportunity to present all the significant facts. 

It is also important that rules be provided, so far as practicable, to limit the 
inquiry to matters germane to the subject under investigation in order that hear- 
ings be kept under control and not reduced to a “fishing expedition” or excursion 
into areas outside the scope of the investigation. By this means, investigations 
may be kept within reasonable time limits, and many notorious abuses avoided. 
In this connection evidence should be screened by committee staffs in order that 
baseless charges and smears which eontribute, in many cases, nothing whatever 
to the purpose of the inquiry may be prevented. Such restrictions should not, 
however, be so rigid and inflexible as to prevent the full development of the facts 
within the scope of the inquiry. 

Persons and organizations concerning whom evidence has been given in hear- 
ings should be given an opportunity to present relevant evidence and arguments 
or to file written statements for the purpose of making reply and defending them- 
selves against any derogatory material of injury to them. Furthermore, so far 
as practical, they should be permitted to have the assistance of counsel at hear- 
ings and the right to cross-examine witnesses who present defamatory evidence 
against them. In this connection they should have an opportunity, where prac- 
ticable, to compel the attendance of such witnesses. It is believed that hearings 
conducted by only one member of a committee should be avoided, and that pro- 
vision should be made requiring the attendance of a specific quorum at all hear- 
ings of investigating committees. 

We are of the opinion that the rules which may be established should be aimed 
at affording adequate opportunity for protection of citizens and organizations 
against unwarranted attack and abuse, while at the same time permitting a full 
development of the information sought by the committee. Such rules should 
prevent many excesses and invasions into the private affairs of individuals where 
no public purpose is to be served 
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Congress is a great deliberative body, constituting 1 of the 83 separate branches 
of Government, having tremendous responsibilities. While the American Fed- 
eration of Labor may differ with the wisdom of legislation which may be enacted, 
it is felt that Senators and Congressmen elected by the people are of such char- 
acter and responsibility that individual flouting of rules which they themselves 
establish would be rare indeed. Hence, where standards for the conduct of fair 
hearings are provided, sanctions would be impracticable and unnecessary. In 
the event experience should demonstrate any substantial violation of rules, con- 
sideration could then be given to the question of means of enforcement. We 
are of the opinion that the adoption of rules for the conduct of investigations 
would do much to allay public concern with respect to such investigations and 
vould promote the orderly transaction of business by the Congress. 

Thanking you for your invitation to submit our views in regard to the sub- 
ject under consideration by your committee, I am, 

Respectfully yours, 
GrorGeE MEANY, 
President, American Federation of Labor. 


McWILLIAMS, WAGONER & TROUTMAN, 
Philadelphia, July 8, 1954. 
Hon. WILLIAM FE. JENNER, 
Chairman, Senate Rules Committee, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR JENNER: As President of the Pennsylvania Bar Association | 
submitted a statement to the subcommittee of the House Rules Committee on 
the matter of improving the procedures of our congressional committees. I am 
taking the liberty of enclosing a copy of that statement and you may, if you 
eare to, take it as a statement of my views for incorporation into the record 
of your hearings. 

I am sure I speak the sentiment of the organized bar of America when I state 
to you that we lawyers are convinced that the two Houses of Congress must 
improve their own semijudicial processes. 

If I may, my dear sir, I earnestly bespeak favorable action by your committee 
on this subject of paramount importance. 

Very truly yours, 
J. WESLEY MCWILLIAMS. 


STATEMENT OF J. WESLEY MCWILLIAMS, OF PHILADELPHIA, PRESIDENT OF THE 
PENNSYLVANIA BAR ASSOCIATION, TO THE SUBCOMMITTEE OF THE HOUSE RULES 
COMMITTEE ON LEGISLATIVE PROCEDURE 


Gentlemen, like our thoughtful citizens everywhere, I am deeply concerned 
with the pressing problems arising out of the actions of committees of Congress 
during the past several years. 

People today are being called before, not one, but a number of powerful con- 
gressional committees engaged in interrogating them upon matters of vital na- 
tional security and interest. The motive of Congress in setting up these com- 
mittees to investigate matters of public policy, particularly subversive activities 
and threats against our national safety, is a wholly laudable and proper one. 
These committees can, and in many cases have, performed valuable services, 
but in so many instances time and time again they have so conducted them- 
selves as to lead many thoughtful persons to believe them “headline happy,” and 
that their main desire is to “get in the act” so as to reach the front pages of the 
newspapers. 

The weapons for protection against alien conspiracies and treasonable con- 
federations can, when improperly employed, be used in the destruction of our 
freedom and liberty. The Attorney General's statement of last summer in 
Boston will not be contradicted. 

“We are,” said he, “all losers if in our effort to combat communism we adopt 
their illegal methods of operation by tossing out the window our basic civil lib- 
erties which we seek to defend.” 

The matter should not be the subject of party politics but should meet with 
the agreement of all our people. The titular leader of the opposite political 
party agreed with the Attorney General when he stated only recently: “And 
we must never let unscrupulous politicians buy partisan advantage at the price 
of cherished liberties. Means are as important as ends. Fear is poison.” 
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Several months ago, in Philadelphia, one of the justices of the Supreme Court 
of the United States stated his conviction that “we need not give up due process 
of law in order to save ourselves from internal danger,” and that “we have the 
means and ability to protect ourselves by fair standards of procedure.” 

In the preliminary report of the special committee on individual rights as af- 
fected by national security of the American Bar Association, appointed to make 

study of procedures for the conduct of congressional investigations, submitted 
to the house of delegates at the meeting at Atlanta this month, this significant 
Statement appears: 

“It has recognized that the study should be a broad one, since the committee 
is concerned with a whole area of governmental activity where there are now 
no general rules of law. It is not concerned merely with proceedings or prac- 
tices of particular committees or with investigations which are now in the pub- 
lic eye. The problem of the need for procedural reform is obviously general 
and affects investigations of business, organizations, Government and individ- 
uals. Any proposed reforms must take into account the proper balance between 
preserving the essential investigative function and the protection of individual 
rights. It almost goes without saying that this balance can be maintained with- 
out blocking investigations of communism or any other proper subject.” 

No reference to the investigative powers of Congress can be found in the 
Constitution, but that the power exists is well established. Historically, the 
English Parliament and the colonial legislatures possessed and exercised their 
powers of investigation, and the power today has been declared to be a neces- 
sary legislative device enabling Congress to inform and enlighten itself in en 
acting laws. Thus the effects of proposed legislation may be intelligently con- 
sidered and public policies decided with wisdom and in the light of existing facts. 

The Legislative Reorganization Act of 1946 was based on the theory that 
standing committees and not special groups should do the investigative work 
of Congress. It has been said that standing committees seldom show much in- 
terest in conducting investigations, and today, although special congressional 
committees have not in terms been abolished, it is subcommittees of the stand- 
ing committees that are conducting the investigations receiving great nation- 
wide publicity, due in almost every instance to the energy, and what some be 
lieve to be the fanaticism, of the committee chairmen. 

In view of the conduct of certain of these legislative committees during the 
last few years, proposals have been suggested to establish rules of procedure for 
committees in order to prevent the abuse of witnesses and to halt activities 
deemed inimical to private rights. 

These proposed limitations should afford individuals certain specific rights. 
As an example, any individual believing himself to be defamed or otherwise ad- 
versely affected in his reputation by evidence presented in a public hearing 
of a committee, would be given the right to file a sworn statement for the record, 
be permitted to testify in his own behalf, with the right to produce witnesses 
in his favor whom he could examine by counsel, and to require the committee 
to subpena adverse witnesses who would be subject to his cross-examination. 
In all hearings, either public or executive, witnesses would be given the right to 
be accompanied by counsel and to have a copy of the transcript of their testi- 
mony. The committee would be prohibited from receiving irrelevant evidence, 
from publishing reports except upon the approval of the majority of the com- 
mittee at a meeting called upon proper notice, and from publishing any statement 
or report alleging misconduct, or containing other adverse comments concerning 
any person, without advance notice to him. Committee members would be pro- 
hibited from speaking or writing about the work of the committee for 
compensation. 

It has been argued that requiring committees, their members, counsel, and staff, 
to conduct their activities with fairness and restraint would enhance public 
respect for congressional investigations and thereby enhance their influence. 

We will all agree that the strength and value of a congressional committee is 
derived from its public acceptance and prestige, and that prejudiced, unfair con- 
duct by congressional investigators detracts from the reputation of the committee 
and seriously impairs its work. Doubt has been expressed that the proposed pro- 
cedural rules for these committees will succeed in preventing arbitrary and abu- 
sive action, and it has been said that these rules will adversely affect the work 
of Congress. 

At the time the Administrative Procedure Act was passed by the Congress, the 
great administrative tribunals were insistent that the passage of the legislation 
would hobble and hamstring them in their functions and prevent them from the 
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proper execution of their duties. The dire forebodings were not realized, but on 
the contrary our really forward-looking administrators today agree that the 
administrative process is the better for the act imposing upon these administra- 
tive agencies minimum procedural requirements of fair play. So I say to you, 
gentlemen of the Congress, I am convinced in my own mind that the suggestion 
that reasonable and equitable procedural rules for the governing of the work 
of your investigative committees will not hamper their activities but, in the long 
run, will increase and strengthen their effectiveness. 

The only area of American government where there are no enforceable rules 
of fair play and procedural requirements is that of congressional investigatory 
committees. A citizen haled before every court in the land is afforded certain 
minimum protections. These great congressional committees exercise semi- 
judicial functions and must be required to adhere to fundamental standards of 
fair play. 

Accordingly, I bespeak your support of House Resolution 447, introduced by 
the chairman of this subcommittee, Congressman Hugh D. Scott, Jr. In all 
frankness, however, I am dissatisfied with one provision therein which I would 
like to see eliminated, namely : 

Clause 26 (h) of paragraph 26 of rule XI of the House, beginning on line 24 of 
page 4, which would permit a quorum of but one member to conduct committee 
hearings. This, in my opinion, would be a mistake. It would seem that recent 
occurrences sufficiently document the conclusion. 

Respectfully submitted. 

J. WESLEY MCWILLIAMS. 

MARCH 23, 1954. 


NATIONAL LAWYERS GUILD, 
New York 5, N. Y., July 1, 1954. 
Senator WiLL1AM B. JENNER, 
Chairman, Committee on Rules and Administration, 
Senate Office Building, Washington, D.C. 

DEAR SENATOR JENNER: Since the proposal for reform in congressional com- 
mittee procedures is pending before you, I believe you will be interested in the 
view of the National Lawyers Guild thereon as expressed in the enclosed state- 
ment. 

Sincerely yours, 
JESSICA DAVIDSON, 
Administrative Secretary. 


STATEMENT OF THE NATIONAL LAWYERS GUILD 


The National Lawyers Guild is a national association of members of the bar. 
It is devoted, among other objects, “to protect and foster our democratic insti- 
tutions and the civil rights and liberties of all the people’ and “to promote 
justice in the administration of the law.” 

For many years this association has been deeply concerned by the injustices, 
hysteria, and repression which have resulted, in recent times most especially, 
from the operations of the McCarthy and Jenner committees. Naturally, we 
welcome any and every effort made to curb such activities. We assume that it 
is the widespread public indignation over the antics of these committees which 
has given birth to this resolution and similar proposals. 

We must, however, make our position clear at the outset that we do not believe 
the basic evil in the practices of such “investigations” as those conducted by the 
McCarthy and Jenner committees lies in their procedures or methods. The 
great evil lies rather in the area of “investigation.” 

In our opinion no agency of the Government has or should have the power 
to inquire into or compel confessions of the thoughts, beliefs, or associations 
or to characterize opprobriously and lay the basis for blacklisting law-abiding 
individuals and groups. Any such governmental activity, even if carried out 
with the utmost decorum and judicious exactitude, would still be inherently 
inimical to the most fundamental constitutional rights. 

To empower or permit a governmental agency to compel disclosures of private 
views or associations, or to brand individuals or groups as “subversive,” “un- 
American,” or “disloyal,” on account of their views or associations, or to label 
as “fifth amendment Communists” those who exercise their constitutional right 
to refuse to disclose such views or associations, is to place the heaviest burden 
upon freedom of speech and association. For compulsory disclosure before 
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congressional committees of unpopular views or associations, and the attendant 
branding of so-called unfriendly witnesses, invariably carry with them heavy 
social and economic penalties. The foundation is thus laid for the imposition 
of a governmentally dictated orthodoxy, incompatible with a democratic society. 

If people trespass against our criminal laws, they should be indicted and 
tried before the courts and not by a legislative body. If they abide by the law, 
their private lives, views, and associations are or should be beyond the scope 
of governmental inquiry, under the protection of the first amendment. 

Especially as the terms “subversive” and “un-American” have no clear mean- 
ing, and have in fact never been defined, these epithets can be applied unjustly 
to anyone, within limits set only by the conscience or prejudices of a majority 
of the committee concerned. Added procedural safeguards will only assure that 
the injury is done according to approved procedures. What is necessary and 
urgent is for our congressional committees to return to their proper function of 
legislation and investigation to facilitate wise legislation. It is time for the 
Congress to cease harassment of private citizens through misuse of its investiga- 
tive power. 

Accordingly, in our view, procedural reforms can do no more than slightly 
ameliorate individual cases of injustice. The vast majority of cases, and the 
injury to our democratic institutions, will be left untouched by the adoption of 
this resolution. Our approval of any aspects of this resolution must, therefore, 
be qualified by this understanding of the limited benefits which such reforms 
may produce. 

This is by no means the first of proposed reforms in the procedure of con- 
gressional committees. But we note with satisfaction that this proposal incor- 
porates the best features of earlier proposals and adds additional safeguards 
which the National Lawyers Guild recommended in its statement to this com- 
mittee in 1949 with reference to an earlier proposal. 

This resolution wonld enact many long-needed reforms, among which the 
following are noteworthy: 

It would put an end to the notorious 1-man subcommittee; full committee 
approval would be required for appointment of investigating committees of less 
than 3 members, and it would require the presence of at least 2 members in 
executive session. 

It would put a stop to the practice of trial by headlines by forbidding the 
release of testimony given in executive session, except upon vote of the full com- 
mittee, and by forbidding the release of testimony adverse to any person unless 
the full testimony, including rebuttal testimony, is simultaneously released. It 
would also insure to any person not himself a witness the right to inspect testi- 
mony adverse to him in advance of its publication and the further right to appear 
and testify in his own behalf (and to secure witnesses and documents for his 
rebuttal) as well as to recall and to some extent cross-examine the witness who 
has testified against him. Witnesses—other than the press—who give deroga- 
tory information about others may be required to disclose the source of their 
information. 

It would protect witnesses by providing for the issuance of a subpena only when 
written notice to the full committee, by giving the witness 24 hours’ notice of the 
subject matter upon which he is to be questioned, by insuring his right to make 
or file a sworn statement if he wishes and by guaranteeing to him the right of 
counsel to advise him and to cross-examine adverse witnesses. 

All these are salutary reforms of which the National Lawyers Guild approves. 
We suggest that further improvement might be achieved first by delimiting the 
phrase “endanger the national security” in section 4 (e) which requires a witness 
to disclose the source of his information unless to do so would endanger the na- 
tional security. Unfortunately this claim has too often been falsely used as a 
shield for malicious informers and slanderers. 

Secondly, a provision might well be added to section 3 (e) that no witness be 
compelled to testify in executive session, except by vote of a majority of the full 
committee upon a finding that such privacy is in the public interest, for the op- 
portunity for abuse is greatest at such private hearings. 

Finally, we must express some reservations concerning the effectiveness of the 
enforcement provisions until it is possible to see how these will work out in prac- 
tice. Our preference would be for the imposition of some penalty upon persons— 
including members of the staff of committees—who violate the code of procedure. 


The CuamMan. We will stand in recess until next Tuesday at 10: 30. 
(Whereupon, at 3:30 p. m., the hearing was recessed until 10:30 
a.m., Tuesday, August 3, 1954.) 
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TUESDAY, AUGUST 3, 1954 


Unirep States SENATE, 
ComMITTEE ON RULEs AND ADMINISTRATION, 
SUBCOMMITTEE ON RULEs, 
Washington, D.C. 

The subcommittee met at 12:15 p. m., pursuant to recess, in room 
318 of the Senate Office Building, Senator William E. Jenner (chair- 
man) presiding. 

Present: Senator Jenner (chairman). 

Also present: Boris S. Berkovitch, counsel to Subcommittee on 
Rules; and W. F. Bookwalter, chief clerk of the Committee on Rules 
and Administration. 

The CHatrmMan. The committee will come to order. 

Will you be sworn, Mr. Williams? 

Do you swear the testimony given in this hearing will be the truth, 
the whole truth, and nothing but the truth, so help you God? 

Mr. Wiiu1aMs. Yes, sir. 

The Cuatrman. You may proceed with your statement, Mr. 


Williams. 
TESTIMONY OF C. DICKERMAN WILLIAMS 


Mr. Witu1ams. Mr. Chairman, I have a prepared statement, and I 
should like to go through that, if I may. 

The Cuarrman,. All right. You may proceed with your prepared 
statement. 

Mr. WituraMs. Thank you, sir. 

My name is C. Dickerman Williams. I am a member of the bar of 
the State of New York and practicing law in New York City with 
offices at 20 Exchange Place. 

I have held several legal positions with the United States Govern- 
ment. law secretary to the Chief Justice-of the United States, who 
was at that time the late William H. Taft, Assistant United States 
Attorney for the Southern District of New York, and General Coun- 
sel, United States Department of Commerce. 

At the present time I am a member of the board of directors of the 
American Civil Liberties Union and chairman of the legal com- 
mission of the American Committee for Cultural Freedom. This 
statement is not, however, made on behalf of either of those organiza- 
tions, but is entirely personal. 

I have long been interested in both constitutional law and con- 
gressional investigations. As a result, when congressional investi- 
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vations came under criticism and the suggestion was made by several 
responsib le people that the U _— States adopt the royal commission 
method of investigation used in Canada, I made a careful study of 
the procedures used by cakive commissions. In partioniar I 
studied the procedures of the royal commission appointed in 1946 to 
investigate ebibel age, with special reference to the relationship be- 
tween those procedures and the principles of the Bill of Rights. This 
stu ly led me to certain firm conclusions: 

Phe Canadian royal commission acted in disregard of what in the 
(United States are considered elemental individual rights — 
protected by our Constitution. The commission, acting by Royal 
Canadian Mounted Police especially assigned to it, arrested numerous 
persons on suspicion and without charges of any kind. It imprisoned 

hese people indefinitely. Mounted police, on the instructions of the 
ommission, searched their homes and offices without search warrants. 
The prisoners were denied access to or communication with their 
families, friends, and, in some instances, even to legal counsel. The 
examination of the prisoners was conducted without recognition of the 
privilege against self-incrimination, and no warning was given to the 
prisoners that what was said might be used against them. The pro- 
ceedings throughout were in camera, and all persons involved, inelud- 
ing witnesses and counsel, were required to take an oath of secrecy. In 
its report, the royal commission carefully explained these procedures, 
justified them under the statutory and case law of both Canada and 
Great Britain and attributed to them the success of the investigations. 
The section of its report to which I refer is section XT, entitled “Law 
and Procedure,” and appearing at pages 649 to 684 of the report. 

Incidentally, through the great courtesy of Mr. Berkovitch, T have 
received a copy of the re port from the Library of Congress, and I have 
it here, in case any questions occur to you, Mr. Chairman. 

The CHatrmMan. Thank you. 

Mr. Wriurams. Although it is true that certain elements of Cana- 
dian public opinion have assumed to criticize adversely and in the 
name of civil liberty the procedures of congressional committees while 
piously expressing satisfaction with their own procedures, such criti- 
cisms have been either ignorant or hypocritical, and have been sharply 
answered by better-inforced and more liberty-loving Canadians. 

I refer particularly to an editorial appearing in the Edmonton 
Journal of December 8, 1953. The Edmonton Journal is a daily news- 
paper published in the city of Edmonton, Province of Alberta, Canada. 
It is a leading newspaper of western Canada. This editorial refers 
to C nadia criticism of congressional investigations as “jronic,” 
attributes “this high-minded uproar” to a “curious loss of memory,” 
and asserts that “the contrast between the way in which—investiga- 
tions of subversive activities—were handled in the two countries is 
illuminating—but it is not something of which Canadians can be 
proud.” 

I ask permission that this editorial be incorporated in my statement. 

The Cuarrman. It may be incorporated in the record. 

(The editorial referred to is as follows :) 
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(From the Edmonton Journal, December 8, 1953] 
THE MOTE AND THE BEAM 


There is something rather ironic about the denunciations of McCarthyism 
which are now echoing through Canada’s Parliament, press and radio. Speakers 
and writers not only denounce the activities of Senator McCarthy and other 
investigators of communism, but imply that such things could never, never hap- 
pen in Canada. From Ottawa in particular, we get a stirring picture of a 
patriotic cabinet and parliament standing on guard for British justice against 
the insidious infiltration of hysteria and witch-hunting from south of the border 

Unfortunately, a curious loss of memory seems to accompany this high-minded 
uproar. Few people remember that, only 8 years ago, Canada went through a 
crisis similar to the recurrent disclosures of Communist espionage in high places 
in the United States. The contrast between the way in which matters were 
handled in the two countries is illuminating—but it is not something of which 
Canadians can be proud. 

For all their noise and bluster, the American congressional committees inquir- 
ing into communism have operated within the limits of the United States Consti- 
tution, with its elaborate protection for the rights of accused individuals. A 
person summoned as a witness has a right to be accompanied and advised by 
legal counsel at the hearings. He may refuse to answer an incriminating ques- 
tion by pleading the provisions of the famous fifth amendment to the Constitu- 
tion, and nothing further can be done to make him talk. The committees, it 
should be emphasized, have no power by themselves to arrest or imprison any- 
body. In the case of a refractory witness, they can only lay a charge vf con- 
tempt of Congress against the offender before a Federal court; in that event, the 
judge, after a hearing, decides whether a contempt has been committed and fixes 
the penalty, if any. 

If a criminal charge, whether of espionage or perjury or anything else, is laid 
as a result of a congressional investigation, it has to be carried on by the reg- 
ular American procedure of indictment by a grand jury and trial by a judge and 
jury. The accused are entitled to be released on bail until such time is they 
may be finally acquitted or convicted. Whatever injustices may have been 
committed by Congress, it is generally agreed that the Federal criminal courts 
have leaned over backwards in their efforts to be fair to defendants in political 
cases. 

The worst feature of the American system is undoubtedly the hasty and reck- 
less accusations that are too often made by Senators and Congressmen against 
nersons who may be innocent. However, the very fact that these charges are 
launched by controversial politicians in the heat of partisan speeches tukes 
away some of their sting. Senator McCarthy, for example, drew well-deserved 
censure for an attack he made on General Marshall, accusing him virtually of 
treason ; but the general’s reputation suffered no real damage. 

A different matter altogether was the Canadian cabinet’s performance in 
1945-46 after Igor Gouzenko revealed the existence of a Soviet spy ring in the 
Government and the armed services. By a secret order-in-council, a royal com- 
mission composed of two Supreme Court of Canada Justices was appointed and 
given the most drastic powers to override the ordinary law of the land. Per- 
sons under suspicion as a result of Gouzenko’s revelations were arrested by the 
commissioners’ orders, and held for several weeks in the RCMP barracks with- 
out formal charges, and without any trial or preliminary hearing. They were 
forbidden to communicate with friends or families or even to consult lawyers. 
They were interrogated at will by the commission until some of them broke 
down and “told all,” after which their statements were used as the basis for 
prosecutions. 

From time to time, the commission issued reports in which it stated positively 
that defendants awaiting trial—some of whom were subsequently acquitted— 
were guilty of espionage or other crimes. Such statements, coming from a royal 
commission composed of judges of our highest court, were infinitely more damag- 
ing to the reputations of the accused, and their chances of an impartial trial, 
than any speech by an American Senator could possibly be. 

The conclusion cannot be escaped that on this famous occasion the Canadian 
authorities displayed a disregard for traditional British standards of justice, 
and for the riehts of the individual, far more comnlete than has even heen 
shown in the United States. In the light of what we now know of the Com- 
munist peril, a strong case can no doubt he made ont for the Government’s 
drastic action. There are times when the old maxim, “the safety of the state 
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is the supreme law,” must apply. But certainly, with this episode in our na- 
tional records, we have no right to criticize the Americans. 

Mr. Wixu1aMms. I have also studied the record of the royal commis- 
sion to ascertain whether adoption of its procedures could reasonably 
be e xpecte .d to eliminate certain controversial as pects of congressional! 
committee investigations. I did this without attempting to decide 
whether or not the committees or their critics were correct, but only 
with the thought that it would be useful, if possible, to avoid such 
problems altogether. My conclusion was that the royal commission 
methods would eliminate very few of these controversial phases of 
congressional committee work, and only those few by reason of the 
secrecy and disregard of the Bill of Rights which characterized the 
work of the royal commission. 

Under the circumstances I believe that this committee, seeking, as 
I understand, to improve the procedures of congressional investiga- 
tions has nothing to learn from Canada. 

On the contrary congressional committees should entirely avoid 
the procedures of that country insofar as investigations are concerned. 

Having stated my conclusions, I shall now describe, if I may, in 
greater detail the functions and operations of the royal commission. 
[ have inserted references to the pages in the commission’s printed 
report or other source from which I derived the information herein 
set forth. Most of the references are to section XI of that report, the 
section entitled “Law and Procedure,” which I have already men- 
tioned. 

What is a royal commission? According to the commission— 
to investigate the facts relating to and the circumstances surrounding the com- 


munication, by public officials and other persons in positions of trust, of secret 
and confidential information to agents of a foreign power— 


usually called the “Commission on Espionage,” it is— 


a primary institution, though of a temporary kind, and * * * upon a formal 
equality with the other institutions of the states such as the courts, Houses of 
Parliament and Privy Council. * * * It is independent in every sense. It is not 
subject to, or under the control of the courts. * * * The Commission’s findings 
are as authoritative as those of any court, and, as it is the sole judge of its own 
procedures, and may receive evidence of any kind in its discretion, it is some- 
times in a better position than a court subject to strict rules as to the admissa- 
bility of evidence, to ascertain facts—regulation 683. 

The Commission on Espionage was created by an order in council of 
February 5, 1946. Its members were two justices of the Supreme 
Court of Canada, Robert Taschereau and R. L. Kellock. The com- 
mission was supplied with a staff including lawyers and officers of 
the Royal Canadian Mounted Police as well as clerks, stenographers, 
ete. The order in council explained the need for the commission as 
follows: 

It has been ascertained that agents of a foreign power have been engaged in 
a concerted effort to obtain from public officials and other persons in positions 
of trust, secret and confidential information. 

The commission moved quickly. On February 14 it arrested and im- 
prisoned 12 suspects—R. 666. One suspect was a British national, and 
consent to her arrest had been granted on the same day by the British 
High Commissioner to Canada—R. 670. 

The imprisonment was in the barracks of the mounted police and 
not in a regular jail or prison—R. 671. 
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Incidentally, Mr. Chairman, it is an interesting fact that the Royal 
Canadian Mounted Police have had numerous cells in their barracks, 
whereas this is rather unusual in the police stations in this country. 

At the time of their arrests no charges were made against any of 
the suspects for the very good reason that the commission lacked evi- 
dence sufficient to warrant ch: arges—R. 655. 

The imprisonment was not for purposes of punishment, as they 
had been convicted of no crime, nor to assure presence at trial, as they 
had not been accused of anything. 

As the commission explained i in its report, the objective was partly 
to prevent the suspects from committing crimes in the future, and 
partly to make sure that their evidence was available for the com- 
mission’s investigation. The commission thought that if the suspects 
had been at large, “it would have hampered ‘the work of the com- 
mission” —R,. 661- 

The imprisonment, or “detention,” as it was euphemistically char- 
acterized by the commission, was originally incommunicado, although 
eventually the commission permitted limited access to legal counsel. 

With the suspects thus continually and readily available the com- 
mission examined them at length. There was no pretense of avoiding 
self-incriminating questions. Nor did the commission believe it nec- 
essary to warn the suspects that what they said might be used against 
them. The commission observed that the purpose of a warning is to 
enable the witness to remain silent if he so chooses. The commission 
reasoned that there was no point in such a warning when the examiner 
proposed to disregard the privilege against self-incrimination—R. 672. 

Although testimony of some of the suspects incriminated other 
suspects, the latter were not allowed to cross-examine those who im- 
plicated them; in fact they were not even permitted to be present. 

The commission’s way of getting documentary evidence was also 
forceful. The mounted police searched the homes of the suspects 
and seized whatever evidence of espionage they found. No one 
bothered about search warrants—R. 650, 669. 

Under these circumstances—indefinite imprisonment, communica- 
tion with friends and counsel forbidden, no privilege against self- 
incrimination or right of cross-examination recognized—most of the 
suspects confessed. Two did not, but simply refused to testify— 
R. 677. 

As the recalcitrants were already in jail, the only thing the com- 
mission could do about their refusals was to keep them there in 
custody. Enough confessed, however, to satisfy the commission of the 
existence and nature of a widespread Communist espionage net- 
work—R. 685-687. 

These procedures were a key feature and not an insignificant detail 
of the work of the commission, and to them the commission’s report 
largely attributed the success of the investigation. In support of this 
conclusion the commission pointed out that when several of the sus- 
pects who had testified freely to it were subsequently released and 

“had the opportunity of discussing matters with others and receiving 
instructions from others,” they re fused to testify at the criminal tri: als 
which followed the commission’s investigation—R, 667. 

One may ask, what of the Bill of Rights? W hat of that protec- 


tion of the individual which is the cornerstone of Anglo-Saxon 
jurisprudence / 
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As the commission put it— 


* * * the disclosure of secret or confidential information to a foreign power is a 
subject which is not regarded either here or in England as on a level with what 
may be called ordinary domestic offenses—R. 650. 

The commission elaborately expounded this thesis with many ref- 
erences to and quotations from statutes and judicial opinions. This 
phase of the report is most persuasive that insofar as the detection 
and punishment of espionage are cone erned the traditional Bill of 
Rights does not apply in Canada. “Salus populi suprema lex” and 
the reasonable implications of that theory are the law in Canada, said 
the royal commission—R. 678—and so demonstrated by argument and 
practice The commission was at ps ains to show, inc ident: lly, by fre 
quent citation of statute and judicial opinion, that the law of Great 
Britain was the same. 

The commission relied particularly on Canadian Order in Council 
P. C. 6444, set forth at pages 649-650 of the report, of which sections 
1 to 3 authorized imprisonment at the pleasure of the commission, and 
of which section 4 authorized the Mounted Police to engage in searches 
without a warrant. 

The order in council in turn was authorized, according to the report 
of the commission, by The Inquirers Act (R. S. C. 1927, ¢. 99), and 
the Official Secrets Act (3 Geo. VI, c. 49), of the statutes of Canada. 

Upon comparison of the order in council with these statutes, it is 
apparent that a royal commission, in its own opinion, at least, amal- 
gamates the powers of an investigatory tribunal with those of law- 
enforcement officers. It is as if a tribunal were created combining 
the powers of a congressional committee, the Attorney General, and 
the Federal Bureau of Investigation, but unchecked by such safe- 
guards as habeas corpus, the privilege against self-incrimination and 
similar constitutional limitations, or by the orders of courts. 

It can be seen that a royal commission is indeed a formidable body. 

The Crarrman. That would be considered pretty rough, if any- 
thing like that were to happen in connection with congressional com- 
mittees in our country, would it not? 

Mr. Wiiu1ams. I think public opinion would probably disapprove. 

The Cuarrman. Certainly. 

Mr. Wir11ams. To demonstrate the similarity of British law, the 
commission referred to the Tribunals of Inquiry Act (1921, ¢. 7) and 
the Official Secrets Act—of Great Britain (1911, c. 28, and 1920, 
ec. 75)—various court decisions, including Rea v. Halliday (1917, A. C. 
260), and Dicey’s treatise, Law of the Constitution. In Rew v. Halli- 
day, the House of Lords upheld the power of the state to imprison 
on suspicion in matters of state security. There was, however, a force- 
ful dissent by Lord Shaw of Dunfermline. Lord Shaw’s dissent ex- 
presses the view generally held in the United States. 

I wish now to take up various charges made against congressional 
investigations. Without assuming to pass on the validity of these 
charges I shall explain why, in my opinion, the procedures of the 
royal commission would not avoid the evils claimed to exist. 

Congressional committees are often accused of “smearing” by mak- 
ing derogatory reports and statements which injure reputations, al- 
though in finding facts they do not observe the safeguards of judicial 
procedures. 
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The report of the Commission on Espionage does not suggest the 
investigation by commission will avoid such “smearing.” Despite its 
failure to follow rules of judicial procedure and the ex parte and in 
many instances hearsay character of its evidence, the commission 
dogmatically found 
that the following public officials and other persons in positions of trust or other- 

ise have communicated, directly or indirectly, secret and confidential informa 
tion * * * to the agents of a foreign power 
naming 14 individuals. 

Such conduet constituted a violation of the Canadian Official Se- 
crets Act. Four persons were named as “media of communication 
between espionage agents,” also a violation of the Official Secrets 
Act. Three additional individuals were said not to have taken “any 
active part in the subversive activities but would have done so if 
required”—apparently not a crime (R. 685 to 687). 

All 14 of those said to have betrayed their trust were subsequently 
prosecuted. Kight were convicted: six were acquitted, Of the 4 
“media of communication” 2 were tried and acquitted ; in one instance 
the Crown withdrew the prosecution prior to verdict ; in the other the 
Crown did not prosecute at all. 

Thus in 10 cases there was a conflict between the results of judicial 
and commission procedure; the same individuals were innocent by 
one and guilty by the other. 

If the thesis be accepted that only judicial procedures can cor- 
rectly arrive at facts, these 10 were unjustly smeared. 

On the other hand the eminent judges who composed the com- 
mission thought that because they were not bound by the rules of 
evidence in judicial proceedings they were better able to arrive at 
facts (R. 683). 

The commission justified its procedure at some length. Pointing 
out “that we were conducting an inquiry, not trying an issue,” the 
commission said : 

“* * * After full consideration, we had no hesitation in deciding that all 
evidence available, direct, hearsay, or secondary, should be considered. In 
fact if this were not done, it was doubtful whether the purposes of the com- 
mission could be achieved (R. 682). 

In any event the reputations of people who could not be shown 
in a court of law to have committeed any crime severely suffered. 

Congressional committees have also been criticized for drawing 
adverse inferences from the refusal of witnesses to testify. It does 
not appear that royal commissions take a different attitude. Men- 
tion has been mé ide that two witnesses refused to testify before the 
commission, The commission decided that they had refused be- 
cause— 
they had been purposefully educated to a condition of mind in which they re- 
garded obedience to the rules of Communist bodies as their highest duty and 
that, if their immediate objects conld be advanced by mendacity or conceal- 
ment, including refusal to testify at all, they were quite prepared for such a 
course * * * (R. 699). 

It is frequently argued against congressional investigations that 
when followed by criminal trials, the defendant is at a disadvantage 
because the jurors have been prejudiced by reading of the investiga- 
tion in the newspapers. Alistair Cooke pressed this point in A Gen- 
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eration on Trial, describing the prosecution of Alger Hiss. Yet 
which would lead to the greater prejudice: a report by two Justices 
of the Supreme Court, or public hearings before a congressional com- 
mittee, followed by committee findings? It can hardly be doubted 
that their greater experience in weighing evidence and their detach- 
ment from political motivation and conflict would lend the greater 
weight to a report by the judges. 

Another criticism of congressional investigations is that the Con- 
gressmen bully witnesses. Whatever force there may be to these crit- 
icisms, it is evident that the procedures of the royal commission 
would provide no solution. 

Although the commission heard 116 witnesses, received over 1,000 
exhibits, and took 6,000 pages of testimony (R. 9), it made public 
only selected excerpts from its interrogations. Although we may as- 
sume that the justices themselves were never rude, it is conceivable that 
the lawyers or mounted police of the commission’s staff were on occa- 
sion rude to some of the suspects. But because the full minutes have 
never been released the public has no basis for indignation. On the 
other hand, the publicity of congressional investigations provides a 
major safeguard against oppression, a safeguard not available in in- 
vestigations such as those conducted by the royal commission. 

An additional criticism of congressional investigations is that on the 
whole they have not been effective—compared with the commission 
they have not turned up many who could be shown in a court of law 
to be spies. 

A possible answer to this criticism is that congressional committees 
have not had the legal and other equipment available to the royal com- 
mission. If they had the mounted police, jails, powers of indefinite 
imprisonment in those jails, the rights to disregard the plea of self- 
incrimination and to conduct proceedings in secret, making public 
only such testimony as they pleased, it is possible that the committees 
would be considerably more effective, especially as the success of the 
royal commission was so largely based on confessions. 

It is accordingly my conclusion that the advantages of the commis- 
sion in respect to efficiency have been achieved at a sacrifice of civil 
liberties. 

Finally, I want to make clear that although I was shocked at the 
procedures permitted by the laws of Canada and urgently recommend 
that we adhere to our own constitutional protections, I recognize that 
ultimate wisdom has not been confined to the United States and that 
Canada is a civilized country entitled to do things its own way. 

Consequently, my comment on the methods employed by Canada 
may include regret at its retreat from the bill of rights but is not in- 
tended as adverse criticism. 

That concludes the statement. I should like to add something that 
I have just come across since preparing the statement. 

In the July 12, 1954, issue of the New Leader magazine, a Canadian 
reporter contributes an article on the so-called Petrov hearings; that 
is to say, an investigation conducted by the royal commission of Aus- 
tralia into the revelations of a Communist defector named Petrov, a 
former employee of the Russian Embassy in Australia. 

This article is headed “Australia’s Spy Drama” and rather 
unctuously says that the individual’s rights are safeguarded in the 
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Petrov hearmgs—a suggestion that Australia safeguards rights in a 
way that we do not. 

However, as the article proceeds, it develops that the royal commis- 
sion completely disregards any privilege against self-incrimination, 
following in that respect the analogy of the Canadian royal com 
mission. 

The Cnatrman. The article will be received for the record. 

(The article is as follows:) 

[From the New Leader, July 12, 1954] 


AUSTRALIA’s Bpy DrAMA—INDIVIDUALS’ Riguts ARE SAFEGUARDED IN PETROV 
HEARINGS 


(By Richard Krygier ) 


MELBOURNI The Petrov inquiry now under way in this city should be of vital 
interest to Americans. At a time when witch hunting is a burning issue in the 
United States and demagogs are building careers by sullying the reputations of 
innocent people, Australia is showing how to root out Communist espionage and 
subversion without violating the traditions of Anglo-Saxon justice. 

The current investigation was called to hear testimony by the Soviet defector, 
Viadimir Petrov, former MVD chief in the Russian Embassy in Canberra, as well 
as his wife and other persons with relevant information to offer. The hearings 
are being held before a Royal commission made up of three judges from the 
supreme courts of the various Australian States. 

Aiding the judges are the Queen’s counsel, Mr. Windeyer, and two assistants 
The part to be played by the three counsel was clearly defined by Windeyer in his 
opening address at the preliminary hearings: 

“We do not appear here to attack or to shield or to defend anyone; we are 
appearing only to assist Your Honors to ascertain the truth * * * Where the 
facts lead and whom the truth may hurt, we feel, is not our concern. We shall, 
however, endeavor to avoid saying anything which could be used by the malicious 


* * 





to smear anyone’s reputation. 

Though the commissioners will not sit in judgment on anyone, they enjoy 
very considerable powers under Australian law, including several enactments 
especially drawn up to facilitate these proceedings. They can, for example, com- 
pel anyone to appear and give evidence. Prison sentences can be imposed on those 
guilty of contempt. It is true that no evidence given under protest before a Royal 
commission may be used in court to obtain a criminal conviction, but the power to 
force an answer to any question (including self-incriminating ones) gives the 
commission every opportunity to get at the full truth. 

The preliminary hearings in the Petrov case, which I attended, lasted 83 days 
in Canberra and a few hours in Sydney. Counsel Windeyer started by outlining 
the basic facts to the commissioners. He told the story of how Petrov “chose 
freedom,” then recounted the drama of Mrs. Petrov’s decision to remain in Aus 
tralia. After Beria’s death, he declared, Petrov realized that he was probably in 
disfavor with the regime; knowing that he was scheduled to return home shortly, 
he decided to make the break. 

Windeyer then proceeded to describe the MVD setup in Australia, in which the 
TASS correspondent played a major role. Petrov’s duties included general 
supervision of espionage, recruiting agents, spying on Embassy staff members, 
watching immigrants from behind the Iron Curtain, and organizing a fifth-col 
umn network for use in case of war. Espionage was directed primarily at gather 
ing political, rather than scientific or military, information. Agents, who were 
sought among Soviet sympathizers rather than known Communists, were re 
cruited by means of “conversion, compromise and corruption”; large amounts of 
money were rarely involved. 

One of the highlights of the preliminary hearings concerned some curious docu- 
ments detailing the financial circumstances and sexual and other weaknesses of 
a number of prominent Australians. Describing them as a “farrago of facts, 
falsities and filth,”’ Windeyer announced that they were “written by an Australian 
Communist in the Russian Embassy. And I will show who he was.” 

According to the counsel, some 90 individuals will be involved in the hearings 
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These fall into the following categories : 30 who are working for Moscow and are 
given code names in the Soviet documents produced by Petrov: 30 who are men- 
tioned in the documents in such a way as to indicate Soviet interest in them as 
actual or potential sources of information ; 20 mentioned in a manner that seems 
to warrant “further inquiries”; and a dozen not mentioned in the documents who 
have had past dealings with Petrov. 

In order to protect the reputations of these 90 persons against unfair publicity, 
the commissioners decided that witnesses should be told in open court what was 
known about them so that they could answer any accusations as soon as possible 
after their name were brought up. Guilty persons will not be shielded, of course, 
but the counsel and commission chairman agreed that it might well be more 
important to uncover Soviet espionage methods than to expose individuals. The 
chairman summed up by saying: 

“Our primary task is to find out facts, and in the course of finding out those 
facts we will use our best endeavors * * * to insure that persons’ names are not 
made public in such a way that they may be bandied about for an unreasonably 
long time before those persons will be in the witness box.” 

One thing seems certain: The Australian spy case will furnish no opportunity 
for outraged cries of “ordeal by slander.” 

Mr. Wittrams. That concludes my statement, Mr. Chairman. I 
should be glad to answer any questions that may occur to you or Mr. 
Berkovitch. 

The Cuatrman. Mr. Williams, on behalf of the committee, I want 
to thank you for your presentation of this testimony here this morn- 
ing. As you know, this committee is going into the entire field of 
congressional procedures in connection with hearings and investiga- 
tions. It has been said, as you have stated, that Canadian royal 
commission’s method was the proper way to conduct them. I think 
you have clearly exploded that theory, as shown by your testimony 
and the research you have done in investigating their procedure. 

Mr. Williams, I should like to ask you this question: Do you not 
feel that a great deal of the misconception as to how congressional 
committees should proceed, and as to what they are up against, lies 
in the fact that the people do not realize that we are dealing with 
treason, that we are dealing with conspiracy to overthrow and de- 
stroy this Government ? 

Mr. Witu1aMs. I think the public does not generally realize the 
force and determination of the Communist conspiracy. It does not 
realize that, unlike the ordinary citizen, who more or less acts accord- 
ing to his own ideas, the Communist conspirator has been educated 
to do anything that he is told to do by the higher-ups in the con- 
spiracy. 

I think the Canadian royal commission, for instance, reached the 
conclusion that these witnesses were recalcitrant; and, to go back to 
page 8, because— 
they had been purposefully educated to a condition of mind in which they re- 
garded obedience to the rules of Communist bodies as their highest duty and 
that, if their immediate objects could be advanced by mendacity or concealment, 
including refusal to testify at all, they were quite prepared for such a 
course * * * 

I think that finding of the royal commission probably applies to 
many of the witnesses before congressional committees; and I think 
that that is a fact which should be fully appreciated by the American 
general public. 

Mr. Berxovitrcn. Mr. Chairman, I have several questions to ask 
Mr. Williams; but, before doing so, I ask the permission of the Chair 
to insert in the record, at a later time, any relevant extracts from the 
report of the royal commission, including the procedure that com- 
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mission followed, in order that the record may be complete in that 
respect. 

The Cuarrman. They may be put in the record following Mr. Wil- 
liams’ testimony. 

Mr. Berkovircn. Mr. Williams, I take it, in general, that you are 
not recommending that the procedures followed by the royal com- 
mission in Canada be adopted by congressional committees in their 
investigations. 

Mr. WitutaMs. Certainly not. I think it would be most unfor- 
tunate. In fact, I think some of the procedures would be impos- 
sible without an amendment of the Constitution. But, in general, 
let me say that I am definitely opposed to Canadian royal commis- 
sion procedures and would regard it as unfortunate, if not tragic, to 
have them adopted here. 

Mr. Berxovircn. As the chairman has pointed out, we have had 
witnesses, including Members of Congress, who have urged upon this 
committee that, particularly in the field of subversion, the procedures 
used by the royal commission of Canada would be fairer and more 
orderly than the procedures used by congressional committees. 

I should like to ask you some specific questions relative to the com- 
plaints and the criticisms that have been directed at congressional com- 
mittees; and I should like further to ask you to comment on whether 
the procedures of the royal commission, if adopted, would cut the 
ground out from under these criticisms, and obviate what have been 
called improper procedures by committees. 

For example, is it the procedure of the royal commission to grant 
the right of counsel to any witness or any other person arrested or 
interrogated by the commission ? 

Mr. Witu1aMs. Only in its own discretion; and it carefully pointed 
out that under the law of Canada it was required to furnish a section 
of the report dealing with that very subject; and, when it thought it 
would be helpful to the work of the commission, it denied access to 
legal counsel; and, of course, in this particular instance, it is really a 
more extreme situation than applies to a congressional committee, be- 

cause these people were in jail in the police barr: acks; whereas a wit- 
ness before a congressional committee is usually placed in public; and 
there may be a number of committee members present, some of whom 
may be sympathetic with the witness, or there may be newspapermen 
who are sympathetic with the witness; but in this case, the men were 
in jail, yet they were still denied counsel. 

The CuarrMan. That is particularly true in the public session. 

Mr. WiiuiaMs. Yes; that is true, Mr. Chairman. 

Mr. Berxovircn. Mr. Williams, were the people interrogated by the 
royal commission given notice in advance as to the subject matter 
about which they were to be questioned? I ask that because that is a 
rule that has been urged upon this committee, namely, that congres- 
sional committees notify witnesses ahead of time as to what they are 
going to be asked, and what the subject of the inv estigation might be. 

Mr. Witt1ams. When the Canadian royal commission got hold of 
its witnesses, it locked them up. It sent out mounted police officers 
who seized them and lodged them in barracks. They put them in 
police barracks; so, certainly, they did not give them any advance 
notice. 

The Cuarman. Also, they searched their homes? 
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Mr. Wituiams. Yes, that is correct. 

The Cuarrman. And took their property ? 

Mr. Witiiams. That is correct. 

Mr. Berxovircu. Did the royal commission permit the witness who 
had been charged with the particular offense to confront his accuser ? 

Mr. Winuiams. No, it did not. 

Mr. Berkovircn. Did it permit him, either himself or through his 
counsel, at some later date to bring in other witnesses or adduce other 
evidence to rebut whatever material the commission might have con- 
sidered, that was derogatory to the particular witness 4 

Mr. Witi1aMs. No; it did not give the witness any such opportunity. 
Of course, some of the witnesses were later prosecuted in criminal 
trials, and there they did have such an opportunity. 

Mr. Berxovircn. But we are speaking now of the royal commis- 
sion’s work. 

Mr. WituraMs. No, it did not. 

Mr. Ber KOVITCH. I take it that these witnesses were not permitted to 
obtain a public hearing in order to rebut whatever was contained in the 
report of the commission, which might be adverse to them; is that 
correct ¢ 

Mr. WitutaMs. No, sir; they were given no such permission. 

Mr. Berxovircn. The hearings were not televised, I am sure. 

Mr. Wiuu1aMs. No, they were not. They were entirely secret. 

The Cuatrman. They were almost a star chamber proceeding; 
were they not ? 

Mr. Witu1ams. They certainly were pretty close to it, when you 
have a man in jail—and when you have a man in jail indefinitely. 

The CHarrMan. With no charges filed ? 

Mr. Wiu1amMs. With no charges filed; and keep him in jail 
indefinitely. 

The Cuatrman. Without being permitted to have counsel ? 

Mr. Wittiams. No. In some instances. 

The Cuarrman. And at their discretion only ? 

Mr. Witu1aMs. At their discretion only; that is right. 

Mr. Berxovircu. Was there any recourse given to the witness to 
the courts or to any other agency of the Government, to vindicate 
any particular right of which the witness might feel he had been 
deprived ¢ 

Mtr. Witu1ams. No. The royal commission recognizes no court 
authority in connection with its own operations. 

Mr. BerKxovircn. Mr. Chairman, I think we have a very clear pic- 
ture of royal commission procedure, and I have no further questions 
at this time, 

The CHarrman. Again, Mr. Williams, I want to thank you for 
appearing here and making this contribution in the form of a very 
comprehensive statement, in connection with congressional commit- 
tees, particularly when they work in the field of subversion, and are 
dealing with a conspiracy with the avowed purpose to overthrow and 
destroy this Government. 

Mr. Witt1aMs. Yes. Thank you, Mr. Chairman. 

(The extracts from the report of the Canadian royal commission, 
previously referred to, are as follows :) 


[Extracts from the report of the royal commission appointed under order in council 
’. C, 411 of February 5, 1946, to investigate the facts relating to and the circumstances 
surrounding the communication by public officials and other persons in positions of trust 


— 


of secret and confidential information to agents of a foreign power (June 27, 1946) ] 
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[649]? SECTION XI 
LAW AND PROCEDURE 


1. P. C. 6444 

Some months before the date of the Order in Council by which we were ap- 
pointed, Order in Council P. C. 411 of February 5th, 1946, namely, on October 6th, 
1945, Order in Council P. C. 6444 had been enacted by the Governor General in 
Council. This order recites that 

It has been ascertained that agents of a Foreign Power have been engaged 
in a concerted effort’® to obtain from public officials and other persons in 
positions of trust, secret and confidential information, the disclosure of 
which might be inimical to the safety and interests of Canada and friendly’ 
Powers, and that secret and confidential information has been communi- 
cated, directly or indirectly, by certain persons to the agents of the afore- 
said Foreign Power to the prejudice of the public safety or interests of 
Canada and of friendly Powers; 

and that 

It is deemed necessary for the security, defence, peace, order and welfare 
of Canada that the Acting Prime Minister or the Minister of Justice should 
be authorized to order the detention of such persons in such places and 
under such conditions as the Acting Prime Minister or the Minister of 
Justice may from time to time determine. 

The Order thereupon proceeds to enact as follows: 

1. The Acting Prime Minister or the Minister of Justice, if satisfied that 
with a view to preventing any particular person from communicating secret 
and confidential information to an agent of a Foreign Power or otherwise 
acting in any manner prejudicial to the public safety or the safety of the 
State it is necessary so to do, may make an Order that any such person be 
interrogated and/or detained in such place and under such conditions as 
he may from time to time determine. 

[650] 2. Any person shall, while detained by virtue of an order made 
under this Order, be deemed to be in legal custody. 

3. The Minister of Justice if satisfied that the detention of any person so 
detained is no longer necessary for the public safety or the safety of the 
State may make an Order releasing him. 

4. The Acting Prime Minister or the Minister of Justice may authorize 
any member of the Royal Canadian Mounted Police to enter any premises 
occupied or used by a person whose detention is ordered at any time or 
times and to search the premises and every person found thereon and to 
seize any article found on the premises or any such person which the said 
member of the Royal Canadian Mounted Police has reasonable grounds for 
believing to be evidence that secret and confidential information has been 
communicated to agents of a Foreign Power. 

It is to be observed that this Order lays down as the one condition precedent 
for the exercise by either of the Ministers referred to of the authority conferred 
by the Order, that such Minister shall be satisfied that it is necessary to detain 
any person “with a view to preventing such person from communicating secret 
and confidential information ... or otherwise acting in any manner prejudicial 
to the public safety or safety of the State”. The exercise of the authority con- 
ferred by this Order will be seen to be purely preventive in its nature and not 
punitive with respect to past conduct. It is not concerned with and leaves un- 
touched the question of accountability for such conduct under the general law. 

On the 14th of February, 1946, Commission Counsel, one of whom had, prior 
to our appointment, been advising the Government in connection with the matter 
for something, stated to us that they had advised the Minister of Justice that, in 
their opinion, the circumstances were such that he should exercise the power 
conferred upon him by Order in Council P. C, 6444, and they advised us the Min- 
ister desired our opinion. 

In considering the situation thus arising, it may, in the first place, be pointed 
out that the disclosure of secret or confidential information to a foreign power 
is a subject which is not regarded either here or in England as on a level with 
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what may be called ordinary domestic offences. Parlia- [651] ment has seen 
fit to mark out this subject in The Official Secrets Act, 1939, which is not lim- 
ited to the existence of war, as one in which the safety and interests of the State 
are to be regarded as in danger because of which special provisions are deemed 
necessary. Some of the provisions of the statute, which is modelled upon the 
British Acts of 1911 and 1920 (1-2 Geo. V., cap 28, and 10-11 Geo V., cap 75), 
illustrate what we have just said and should be referred to. By subsection (1) of 
section (3) it is enacted that— 

If any person for any purpose prejudicial to the safety or interests of the 

mate, . s < 

(b) makes any sketch, plan, model or note which is calculated to be 
or might be’ or is intended to be directly or indirectly useful to a 
foreign power; or 

(c) obtains, collects, records, or publishes, or communicates to any 
other person any secret official code word, or pass word, or any sketch, 
plan, model, article, or note or other document of information which is 
calculated to be or might be’ or is intended to be directly or indirectly 
useful to a foreign power, 

such person commits an offense under the Statute. 

The people of Canada in self-protection have, through Parliament, also en- 
acted strong presumptions against persons charged under The Official Secrets 
Act shifting the burden of proof from the State to the accused, and in such 
cases it is for the person, against Whom an offence under the Statute is alleged, 
to establish his innocence to the reasonable satisfaction of the tribunal charged 
with the respons'bility of deciding. We refer to the following provisions: 

Sec. 3 (2). On a prosecution under this section, it shall not be necessary 
to show that the accused person was guilty of any particular act tending to 
show a purpose prejudicial to the safety or interests of the State, and, not- 
withstanding that no such act is proved against him, he may be convicted 
if, from the circumstances of the case, or his conduct or his known character 
safety or interests of the State; 
as proved, it appears that his purpose was a purpose prejudicial to the 

652] (3) In any proceedings against a person for an offence under this 
section, the fact that he has been in communication with, or attempted to 
communicate with, an agent of a foreign power, whether within or without 
Canada, shall be evidence that he has, for a purpose prejudicial to the safety 
or interests of the State, obtained or attempted to obtain information which 
is calculated to be or might be’ or is intended to be directly or indirectly 
useful to a foreign power. 

(4) For the purpose of this section, but without prejudice to the gen- 
erality of the foregoing provision— 

(a) a person shall, unless he proves the contrary,’ be deemed to have 
been in communication with an agent of a foreign power if— 

(i) he has, either within or without Canada, visited the address 
of an agent of a foreign power or consorted or associated with such 
agent; or 

(ii) either within or without Canada, the name or address of, or 
any information regarding such an agent has been found in his pos- 
session, or has been supplied by him to any other person, or has 
been obtained by him from any other person; 

(b) the expression ‘an agent of a foreign power’ includes any person 
who is or has been or is reasonably suspected’ of being or having been 
employed by a foreign power either directly or indirectly for the pur- 
pose of committing an act, either within or without Canada, prejudicial 
to the safety or interests of the State, or who has or is reasonably 
suspected: of having, either within or without Canada, committed, or 
attempted to commit, [653] such an act in the interests of a foreign 
power; 

(c) any address, whether within or without Canada, reasonably sus- 
pected of being an address used for the receipt of communications in- 
tended for an agent of a foreign power, or any address at which such an 
agent resides, or to which he resorts for the purpose of giving or receiv- 
ing communication, or at which he carries on any business, shall be 
deemed to be the address of an agent of a foreign power, and communi- 
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cations addressed to such an address to be communications with such 
an agent, 

Sec. 4 (3). If any person receives any secret official code word, or pass 
word, or sketch, plan, model, article, note, document or information, know- 
ing or having reasonable ground to believe, at the time when he receives it, 
that the cede word, pass word, sketch, plan, model, article, note, document, 
or information is communicated to him in contravention of this Act he shall 
be guilty of an offence under this Act, unless he proves’ that the communi- 
cation to him of the code word, pass word, sketch, plan, model, article, note, 
document, or information was contrary to his desire; 

he shall be guilty of an offence under this Act. 

Sec. 9. Any person who attempts to commit’ any offence under this Act, 
or solicits or incites or endeavours to persuade another person to commit an 
offence, or aids or abets and does any act preparatory’ to the commission 
of an offence under this Act, shall be guilty of an offence under this Act and 
shall be liable to the same punishment, and to be proceeded against in the 
same manner, as if he had committed the offence. 

[654] The provisions of section 10 are particularly important and show that 
the stutute is preventive as well as retributive. By this section any person 
reasonably suspected of “being about to commit” an offence may be arrested 
without warrant and detained by any constable or police officer. The section 
follows: 

10. Any person who is found committing an offence under this Act, or 
who is reasonabiy suspected‘ of having committed, or having attempted to 
commit, or being about to commit,’ such an offence, may be arrested without 
a warrant and detained ' by any constable or police officer. 


It will be observed that while by section 9 an attempt to commit an offence 
or an act preparatory to the commission of an offence is in each case coustituted 
an offence itself, nowhere in section 9 nor elsewhere in the statute is the fact 
of being “about to commit” an offense constituted an offense with which any 
person may be charged or for which he may be convicted. Section 10 provides 
for detention in such case and nothing more and the section places no tirve limit 
upon such detention. Neither does it contain any provision corresponding to 
such provisions as are found in sections 652 and 664 of the Criminal Code which 
provide that the person detained unde r those sections must be brought before a 
judicial officer within a certain time limited by the sections to be dealt with 
by him. 

As to the provision for interrogation at the instance of the Minister, provided 
for in subparagraph 1 of the Order, such a provision, although not in the 

inadian statute, is not new in matters within this field. Section 6 of the 

sritish Act of 1920 for instance provided— 
that it shall be the duty of every person to give on demand to a chief officer 
of police, or to a superintendent or other officer of police not below the 
rank of inspector appointed by a chief officer for the purpose, or to any 
member of His Majesty’s forces engaged on guard, sentry, patrol, or other 
similar duty, any information in his power relating to an offence or sus- 
pected offence under the principal Act or this Act. 

With respect to paragraph 4 of Order in Council P. C. 6444, this is in sub- 
stance a reproduction of section 11 of The Official Secrets Act, 1939. 

As already noted above, section 10 is silent as to the length of time during 
which a person reasonably suspected of being about to commit an [655] offence, 
may be detained by the constable who arrests him. It may be suggested, there- 
fore, that the common law rule would apply and that the person detained must 
be brought before a judicial officer within a reasonable time. A “reasonable 
time” within the meaning of the common law rule is such time as is reasonably 
necessary in the ordinary course to bring the person before a magistrate. The 
jurisdiction of the magistrate at common law, as under section 668 of the Code, 
is limited to an inquiry into the matters “charged.” In the case of a person 
arrested and detained on suspicion merely of being “about to commit” an of- 
fence, there is no charge and, therefore, nothing for the magistrate to inguire 
into. If it could be said, therefore, that in such case, there being no charge, 
the magistrate assuming a nonexistent jurisdiction must direct the release of 
the person detained, the preventive purpose of The Official Secrets Act might 
well fail, as the person, by his release, would be then given an opportunity to 
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commit the actual offense; and it is provided by section 15 of the Interpretation 
Act, 1927, R. S. C., cap. 1, that every Act and every provision thereof shall be 
deemed remedial whether its immediate purport is to direct the doing of any- 
thing which Parliament deems to be for the public good, or to prevent or punish 
the doing of any thing which it deems contrary to the public good and “shall 
accordingly receive such fair, large and liberal construction and interpretation 
as will best ensure the attainment of the object of the Act and of such provision 
or enactment, according to its true intent, meaning and spirit.” 

The release of a person reasonably suspected of being about to communicate 
information contrary to the statute merely because no charge has been made 
where no charge could in law be made, would not be in accord with the purpose 
of the authority given by section 10 to arrest and detain such a person. 

On the other hand, is the duration of the detention authorized by the section 
to be considered as during such period, in the discretion of the arresting con- 
stable, as he thinks reasonably necessary to prevent the commission of the of- 
fence, and is his discretion subject to review by the court on any application 
brought by the person detained to secure his freedom? If the detention were 
not to be for a sufficient period to prevent the commission of the actual offence 
or to remove the suspicion, the preventive purpose of the statute might be 
defeated, but the Governor General in Council provided by Order in Council 
P. C. 6444 that the Minister of Justice, with whose consent alone, as provided by 
section 12 of The Official Secrets [655] Act, a prosecution for any offence under 
itute may be instituted, should determine when detention shall be no longer 
necessary. 

If then, as laid down in section 10 of the Canadian statute above, Parliament 
contemplated that, in the case of a single individual suspected by “any” consta- 
ble or police officer of “being about to commit” the offence of communicating in- 
formation to a foreign power, such person might be arrested without warrant, it 
would seem that in a case where there was not just one individual but many sus- 
pected, their detention at the instance not of a constable or police officer but un- 
der the authority of an Order in Council, would certainly be within the contem- 
plation of the statute. 


the st 


x “ * * ” 2 * 


[671] 2. Order in Council P. C. 411 

Dealing now with Order in Council P. C. 411, the law governing the discharge 
of our duty under it is laid down by The Inquiries Act, R. S. C. 1927, ce. 99, pur- 
suant to which we were appointed, and by the express terms of Order in Council 
P. C. 411 itself. We should say something with respect to these provisions and 
their application to the Inquiry. 

Before referring to the provisions of the law in detail, it should be pointed out 
that a Commission under The Inquiries Act is, as provided by Section 2 of that 
statute, appointed for the purpose of making an inquiry whenever the Governor 
in Council deems it expedient to cause an inquiry to be made “into and concern- 
ing any matter connected with the good government of Canada or the conduct 
of any part of the public business thereof.” 

The position of persons summoned to give evidence before the Commission is 
governed by Sections 4 and 5. They are as follows :— 

1. The commissioners shall have the power of summoning before them 
any witnesses, and of requiring them to give evidence on oath, or on solemn 
affirmation if they are persons entitled to affirm in civil matters, and orally 
or in writing, and to produce such documents and things as the commis- 
sioners deem requisite to the full investigation of the matters into which 
they are appointed to examine. 

[672] 5. The commissioners shall have the same power to enforce the 
attendance of witnesses and to compel them to give evidence as is vested 
in any court of record in civil cases. 

In view of this statutory obligation to speak, any idea that all persons whose 
conduct is being investigated before a Commission under the Statute should be 
cautioned before being required to give evidence, is based on a misconception. 
Of course, the ordinary warning that a person is not obliged to speak, but that if 
he does, anything that he might say may be used at his trial, must at common law 
be civen to a person who is accused, or to a person who is so strongly suspected 
of having committed a crime that it is the intention of the authorities to prose- 
cute him before the Criminal Courts (Gach v. The King, 1943, S. C. R. 250), 
which have the power to punish for the crime: a power which a Commission 
does not possess. 
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This rule of law is based on the sound principle that confessions must be free 
from fear and not inspired by hope of advantage which a person may expect from 
a person in authority, but it finds its application only when the person about to 
be interrogated is free to remain silent and is not under the compulsion of law 
to speak. It does not and cannot be applied to a person who is under the com- 
pulsion of a statute to reveal to a Commission or other body the existence of facts 
of which he is aware. The King v. Wa/ker, 1939 S. C. R. 214; Reg. v. Coote, 
L. R. 4 Privy Council 599. 

Under The Inquiries Act, Commissioners are given power by the sections above 
quoted to compel a witness to speak, and to impose sanctions in case of a re- 
fusal. It would be a mockery of the law, and a derisive pronouncement, to hold 
that a witness must be given the warning “that he is not obliged to speak .. .” 
and yet that he should be liable to imprisonment if he did not comply with the 
compulsory sections of the Act, which provide that he is liable to imprisonment if 
he refuses to take the oath and answer the questions put to him. In not warning 
the witnesses, we have followed the only legal course open to us. 

It will be convenient here to deal with a slightly different point, namely, 
whether any duty rested upon us as Commissioners to advise witnesses that they 
might, if they desired, avail themselves of the provisions of Section 5 of The 
Canada Evidence Act, Revised Statutes of Canada, 1927, cap. 59. It will be 
sufficient to refer, in this connection to the judgment of the Privy Council in 
Regina v. Coote, L. R. already referred to above. Sir Robert Collier at p. 607 
said: 

[673] The Chief Justice indeed suggests, that Coote may have been ignor- 
ant of the law enabling him to decline to answer criminating questions, and 
that if he had been acquainted with it he might have withheld some of the 
answers which he gave. As a matter of fact, it would appear that Coote 
was acquainted with so much of the law; but be this as it may, it is ob- 
vious, that to institute an inquiry in each case as to the extent of the Pris- 
oner’s knowledge of law, and to speculate whether, if he had known more, 
he would or would not have refused to answer certain questions, would be 
to involve a plain rule in endless confusion. Their Lordships see no reason 
to introduce, with reference to this subject, an exception to the rule, recog- 
nized as essential to the administration to the Criminal Law, “Jgnorantia 
juris non excusat.’ With respect to the objection, that Coote when a 
Witness should have been cautioned in the manner in which it is directed 
by Statute, that persons accused before Magistrates are to be cautioned 
(a question said by Mr. Justice Badgley not to have been reserved, but 
which is treated as reserved by the Court), it is enough to say, that the 
caution is by the terms of the Statutes applicable to accused persons only, 
and has no application whatever to Witnesses. 

We may point out, that in more than one case, where witnesses were repre- 
sented by counsel from the outset of their appearance before us, they gave their 
evidence without any appeal to the Canada Evidence Act. Be that as it may, 
no duty with respect to the matter rested upon us. The privilege given by the 
Statute, to a witness who wishes to claim it, is said by Phipson in his leading 
work on Evidence, 7th Edn. at page 206, to be “based on the policy of encour- 
aging persons to come forward with evidence ”* The author does not say 
that it is aimed against self-incrimination. We feel it is too often lost sight 
of that the law is not designed to handicap society in its endeavor to protect 
itself against those of its members who commit offenses against it, nor to give 
advantage to such persons. The language of Riddell J., in the case referred 
to below, Rex v. Barnes, at page 390, may be studied with profit: 

Much has been said as to the alleged hardship upon Barnes in being com- 
pelled to give evidence—it is, however, to be hoped that we have not arrived 
at the point that one accused of crime has so many and so high rights that 
the people have none. The administration of our law is not a game in 
which the cleverer and [674] more astute is to win, but a serious proceed- 
ing by a people in earnest to discover the actual facts for the sake of pub- 
lic safety and the interest of the public generally. It is the duty of every 
citizen to tell all he knows for the sake of the people at large, their interest 
and security, and I am not inclined to stretch in any way rules which per- 
mit any one to escape from the duties which all others admit and perform— 
it is for Parliament to frame rules and exceptions. not for the Court. 

The possibility that some charge may be laid in the courts against any per- 
son required to attend and testify pursuant to The Inquiries Act, or the fact 
that such a charge has already been laid at the time any person has been re- 
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quired to attend for the purpose of testifying, does not affect the position of 
such person under the law, or create any immunity from testifying. The point 
is illustrated by the decision of the Appellate Division of the Supreme Court 
of Ontario in Rev v. Barnes, 49 O. L. R. 374. In that case the obligation of 
sarnes to testify in the proceedings there in question arose under an Ontario 
statute in somewhat the same terms as Section 5 of The Inquiries Act, namely, 
R.S. ©., 1914, cap. 92, see. 35, which prov ided that 
in addition to any other powers which he may possess, a coroner shall have 
the same power to issue summonses to witnesses, Form 8, to enforce their 
attendance and to punish for nonattendance or refusing to give evidence 
as is possessed by the Supreme Court. 

rhe language of the late Mr. Justice Riddell at p. 390 mutatis mutandis, 
applies 

The fact, then, that it is possible, probable or certain that one has caused 
the death of another does not take away his right to give evidence of the 
facts before the coroner, and at the Common Law the right and duty to 
give evidence are correlative. If one who had the right to give evidence 
should for any reason refuse, he could be compelled 

Had Barnes been in fact arrested and detained under the warrant of the 
coroner there in question, the same principle applied. The Court refused to set 
aside the warrant or prohibit its enforcement against Barnes, who at the time 
was evading arrest 

[675] With respect to the representation of persons called to give evidence 
before a Royal Commission the English law is stated in Halsbury’s Laws of 
England, 2nd Edition, Vol. 2, p. 501, as follows: 

Subsection 5—Nonjudicial proceedings 

679. There are some proceedings, such as inquiries by Royal Commis- 
sioners, etc., where there may be no right for any one to appear except 
persons summoned, and where, therefore, counsel have no right to appear. 
But at such inquiries counsel, by leave of the commissioners, are often pres- 
ent, and examine and cross-examine witnesses. Tribunals of inquiry to 
which the Tribunals of Inquiry (Evidence) Act, 1921, has been applied, 
have power to authorize the representation before them of any person ap- 
pearing to them to be interested by counsel or solicitor or otherwise, or to 
refuse to allow such representation. 

The English statute referred to in the above text, namely, The Tribunals of 
Inquiry Act, 1921, 11 Geo. V., cap. 7, provides by Section 2 (b) that the Tribunal— 

shal! have power to authorize the representation before them of any person 
appearing to them to be interested to be by counsel or solicitor or otherwise, 
or to refuse to allow such representation. 

It is of interest to observe that under the common law also, a person in the 
position of Barnes in the case above referred to, although committed for trial 
on a charge of manslaughter has no right to be represented by Counsel in the 
coroner’s court investigating the death of the person whose death was the 
subject of the charge against Barnes. This was decided in Ontario as long ago 
as Agnew v. Stewart, 21 U. C. Q. B. 396. 

The position at law, apart from statute being as above stated, The Inquiries 
Act, contains an express enactment on the subject by which the Commissioners 
have a discretion to allow any person whose “conduct is being investigated” to be 
represented by Counsel before them. It is only “if any charge” is made against 
any person in the course of such investigation that such person is then entitled 
to Counsel if he so requests. 

Further, the statute provides that the Commissioners shall not report against 
any person until reasonable notice shall have been given to him of the charge 
of misconduct alleged against him and he shall have been allowed full opportunity 
to be heard in person “or” by counsel. These provisions, found in sections 12 
and 13, are as follows: 

[676] 12. The commissioners may allow any person whose conduct is 
being investigated under this Act, and shall allow any person against whom 
any charge is made in the course of such investigation, to be represented 
by counsel. 

13. No report shall be made against any person until reasonable notice 
shall have been given to him of the charge of misconduct alleged against 
him and he shall have been allowed full opportunity to be heard in person 
or by counsel, 

The statute does not require that the Commission shall assign Counsel to per- 
sons called to testify. The Commission is given a discretion to allow or refuse 
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representation by Counsel where a witness “whose conduct is being investigated 
under this Act” asks permission to be so represented, up to the time when a 
charge is made against him in the course of the investigation. Where the Com- 
mission proposes to report against any person against whom a charge has been 
made, such person must first “have been allowed full opportunity to be heard 
in person or by counsel.” In our conduct of the inquiry committed to us we 
followed these statutory provisions. 

In some instances we considered it expedient, in the exercise of the discretion 
given us by the statute, not to accede immediately to the recuest of a witness 
for representation, although in most instances we did so upon the request being 
made. 

3y Order in Council P. C. 411, paragaph 3, it is proposed as follows: 

That the said Commissioners may adopt such procedure and method as 
they may deem expedient for the conduct of such inquiry and may alter or 
change the same from time to time; 

For reasons which appear in this Report we determined that the Inquiry should 
be held in camera and in order to effectuate the purpose which dictated that 
decision, at the beginning of the inquiry we required all persons concerned in 
the inquiry, including witnesses, to take an Oath of Secrecy as to their evidence. 
All counsel also were in accordance with the custom in such cases required to 
give their undertaking. This course was followed until in our opinion it was 
no longer necessary by reason of publication and it was then discontinued. At 
the same time that the Oath was required of any witness, who expressed any 
objection on the ground [677] that it would prevent his consulting with counsel 
in connection either with the inquiry before us or in any proceedings which 
might be later initiated concerning such person, or from testifying in such pro- 
ceedings we gave to such witness a release for such purposes; and in every 
case where such objection was not made immediately, but a request for a release 
was later made, such release was given. Further, on the 20th March, 1946, we 
placed upon the record a general release in the following terms with respect to 
persons testifying before us and their Counsel : 

In any case where prosecutions may be had in relation to the subject mat- 
ter of this inquiry the oath of secrecy taken by witnesses and the undertaking 
of counsel not to divulge to any person any of the evidence of which they 
were apprised touching the matters in question, nor any document of infor- 
mation coming to them touching the said matters shall cease to have effect 
to such extent as may be needed to ensure to any accused the exercise of the 
right of full answer and defence and to enable any witness to give evidence 
in any of such prosecutions. 

Before parting with this phase of the matters before us, it may not be amiss 
to point out something which some of the witnesses evidently failed to appreciate, 
if one is to judge by the attitude of witnesses such as Poland and Rose, who 
refused to testify at all, and Halperin, who testified up to a point only and refused 
to answer further questions. These witnesses seemed to think that to be required 
to testifiy was opposed to some fancied right they regarded themselves as having. 
We did not think in the particular circumstances that our duty required us to 
insist on their answering or to impose sanctions for refusal. But we think that 
the utter absence in law of any basis for their attitude should be pointed out. 

The Orders in Council to which we have referred, as well as The Inquiries Act 
and The Official Secrets Act and The War Measures Act are as much the law 
of the land as any other law, ancient or modern. While this is obvious, it was 
not apparently obvious enough to these persons. The enactment of the above 
statutes was exclusively a matter for Parliament. The provisions of the Orders 
in Council were equally a matter for the Executive acting under powers conferred 
by Parliament. Once enacted they are law. 

As stated by Lord Haldane L. C. in The Fort Frances case (1923 A. C. 695 at 
p. 706) : 

[678] No authority other than the central Government is in a position to 
deal with a problem which is essentially one of statesmanship. 

The language of Lord Atkinson in Rew v. Halliday, 1917, A. C., 260, may also 
be referred to. He said at page 272: 

Tt was also urged that this Defence of the Realm Consolidation Act of 
1914, and the regulations made under it, deprived the subject of his rights 
under the several Habeas Corpus Acts. That is an entire misconception. 
The subject retains every right which those statutes confer upon him to 
have tested and determined in a Court of law, by means of a writ of Habeas 
Corpus, addressed to the person in whose custody he may be, the legality of 
the order or warrant by virtue of which he is given into or kept in that 
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custody. If the Legislature chooses to enact that he can be deprived of his 
liberty and incarcerated or interned for certain things for which he could 
not have been heretofore incarcerated or interned, that enactment and the 
orders made under it, if intra vires, do not infringe upon the Habeas Corpus 
Acts in any way whatever, or take away any rights conferred by Magna 
Charta, for the simple reason that the Act and these Orders become part of 
the law of the land. If it were otherwise, then every statute and every 
intra vires rule or by-law having the force of law creating a new offence for 
which imprisonment could be inflicted would amount, pro tanto, to a repeal 
of the Habeas Corpus Acts or of Magna Charta quite as much as does this 
statute of November 27, 1914, and the regulations validly made under it. 

Reference may be made also to an extract from the judgment of Lord Justice 
Scrutton in Ronnfeldt v. Phillips, 35 Times Law Reports, 46 at 37: 

Very wide powers had been given to the Executive to act on suspicion 
in matters affecting the interests of the State. The responsibility for giving 
those powers rested not with the Judges but with the representatives of the 
people in Parliament. 

“Salus populi suprema lex” is “a good maximum and the enforcement of that 
essential law gives no right of action to whomsoever may be injured by it” as was 
said by Darling J. in Shipton’s case (1915) 3 K. B. 676 at 684. The maxim 
finds expression in time of war in such measures as the Defence of Canada Regu- 
lations where personal liberty may be interfered with and the person detained 
on the order of a Minister of the Crown if of opinion [679] that the interests of 
the State require it. As has been said the State must, in such cases, act first and 
investigate afterwards. Meredith C. J. C. P. in Re Beranek, 33 O. L. R., 189, said 
at 141: 

It is not a time when a prisoner is to have the benefit of the doubt; it 
is a time when, in all things great and small, the country must have every 
poss:ble advantage; a time when it must be the general safety first in all 
things always; until the final victory is won; even though individuals may 
suffer meanwhile. 

The Official Secrets Act, 1939, is an expression of the same principle, and its 
provisions are not liminted to a time of war. The author of the Introduction 
to Dicey’s Law of the Constitution, 9th Edition, at page lxxii says: 

A system of law, which like the common law is based on the pro- 
tection of individual rights, is not readily comparable with legislation which 
has for its object the welfare of the public, or a large section of it, as a 
vhole. The common law rests upon an individualistic conception of society 
and lacks the means of enforcing public rights as such. The socialisation 
of the activities of the people has meant restriction of individual rights 
by the conferment of powers of a novel character upon governmental organs. 
But these powers are exercised by an authority which is unquestionably 
as lawful as that by which the courts impose control in their own sphere. 
So far as the provision of State social services and the regulation of eco- 
nomic conditions have become part of the accepted philosophy of govern- 
ment, the rule of law still means the supremacy of Parliament. It is only, 
where constitutional law is concerned, in that small but vital sphere where 
liberty of person and of speech are guarded that it means the rule of the 
common law. For here alone has Parliament seen fit to leave the law sub- 
stantially unaltered and to leave the protection of the freedom of individuals 
to the operation of the common law. Even so there are many examples 
today of interference with liberty by statutes. The Official Secrets Acts, 
1911 and 1920, are outstanding examples. 

Professor Dicey in the text at page 581 thus describes The Official Secrets 
Acts of the United Kingdom: 

To ensure the safety of the State the Administration possesses ample 
powers under the Official Secrets Acts, 1911 and 1920, which [680] are pri- 
marily, but not exclusively, directed to the prevention of espionage and 
the wrongful communication of information calculated to prejudice the 
safety of the State if communicated to a potential enemy. These enact- 
ments are in fact framed in the widest terms to prevent the publication of 
any matter which is detrimental] to the public interest. They contain some 
provisions which are capable of being used to stifle freedom of discussion. 
But abuse of these provisions is to some extent safeguarded by the re 
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quirement of consent to a prosecution by the Attorney-General. The 
avowed object of the Acts is not, of course, to control the liberty of the 
Press or to restrict discussion of matters of political interest, but to pre- 
vent the betrayal to a potential enemy of matters relating to national 
defence. 

$y reason of the facts that the circumstances brought to light by the dis- 
closures made by Gouzenko are unprecedented in this country, it is not sur- 
prising that the provisions of The Official Secrets Act, 1939, are not well known. 
These circumstances have also demonstrated how necessary such legislation is 
when occasion demands. 

8. Evidence 

In deciding on the evidence to be followed we had to consider whether or 
not we should receive either of the classes of evidence technically designated 
as “hearsay” and “secondary,” a matter solely within our discretion, under 
the terms of paragraph 3 of Order in Council P. C. 411 above set out. There 
were many cogent reasons why we should receive and consider any evidence that 
could be made available, whether direct, hearsay, or secondary. 

The situation which we have been called upon to investigate was an ex- 
traordinary one in many ways. The organization headed by Zabotin was 
actually working in the Russian Embassy, taking full advantage of the diplo- 
matie privileges enjoyed by the diplomatic members, which it was obviously 
considered, made assurance from detection doubly sure, and gave a guarantee 
of additional secrecy. The members of the Embassy staff engaged in the spy- 
ing activities were undoubtedly committing breaches of the Criminal Law of 
Canada, and if not immune, could be prosecuted for these breaches. They were 
engaged in criminal conspiracy with Canadian citizens and we were charged 
with the responsibility of ascertaining their identity. It was apparent that 
members of the staff of the Embassy could not be brought before us. 

[681] Other questions of the scope and effect of the immunity arose. For ex- 
ample, while The Official Secrets Act contains provisions for obtaining from tele- 
graph and cable companies, originals and transcripts of telegrams, and that would 
in an ordinary case be done at once, in this case it would be inadvisable to do it, 
although many of the documents produced by Gouzenko were originals or tran- 
scripts of telegrams, and it was clear that many more had been exchanged. Had 
these been obtained from the companies a great deal more information weu'd 
undoubtedly have come to light, provided of course the ciphered messages could 
be deciphered. 

While there were at least five different codes being used by the different divi- 
sions of the Embassy, all mesSages were sent out by or received by it. Not only 
would it have been impossible to obtain production of any of these messages, be- 
cause of diplomatic immunity, but if it had been possible it would have been 
necessary to try to decode them and that was something we felt should not be 
attempted. 

On that side therefore we were prevented from making the investigation that 
would at once be made in any ordinary case. The extent to which we were thus 
hampered is obvious. 

It was necessary, then, to consider how, handicapped at the outset, the situation 
could best be dealt with. In the first place we had the great advantage of having 
a relatively large number of secret documents, selected by Gouzenko with remark- 
able skill and judgment. 

In addition Gouzenko was able to give information of great importance gained 
in the course of his work as cipher clerk to the Military Attaché, and in the course 
of conversation and discussions with other members of the staff of the Embassy. 

The documents primarily recorded the activities of Zabotin’s organization 
which he began to build up on his arrival in Ottawa in June 1948 but did disclose 
important facts about earlier organizations which Zabotin took over, in whole or 
in part, and reorganized, and also some evidence of the existence of other rings. 

The use of cover names created further difficulties. In some few cases both 
real and cover names appeared in the documents, in others where only cover 
names were used, Gouzenko was able to supply the real names, but there were 
cover names of persons whole real names Gouzenko did not know, and whom it 
was necessary to identify in some other way if at all possible. It was unfortu- 
nate that Gouzenko had, so far as he knew at that time, never seen a single Cana- 
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dian agent. This [682] meant that he could not point to any person and say: 
“This is the person named as so-and-so in such-and-such a document.” 

It was evident also that we should have to investigate the conduct of at least 
one employee of the International Labour Office who also enjoyed diplomatic 
immunity and the documents indicated that the operations in Canada were linked 
with similar activities in other countries and the persons outside of Canada would 
not be subject to the subpena of this Commission. The profound secrecy which 
cloaked the operations, and would have continued to cloak them but for Gouzenko’s 
action, made it impossible to obtain direct evidence on many points. We realized 
that the admission of hearsay or secondary evidence might mean that conclusions 
would be come to about certain individuals which, while entirely sound and in- 
controvertible, might not be possible of proof in subsequent proceedings where 
the stricter rules of evidence were applied. But, after full consideration, we had 
no hesitation in deciding that all evidence available, direct, hearsay or secondary, 
should be considered by the Commission. In fact, if this were not done, it was 
doubtful whether the purposes of the Commission could be achieved. Regarded 
from the standpoint of the strict rules of evidence referred to above, the docu- 
ments brought away by Gouzenko might not of themselves be admissible evi- 
dence in all cases, but in the circumstances in which they were prepared—where 
there was not the slightest contemplation that they would ever fall under the eye 
of any unauthorized person—the presumption in favour of their dependability 
was obvious. Earlier in this Report we had occasion to deal with the rules of evi- 
dence in cases of conspiracy and need not repeat here what we have already said. 
For this reason we decided to accept them, at the same time subjecting them to 
every test that other evidence made possible. In retrospect, it is remarkable the 
extent to which the contents of these documents have been substantiated. 

It might be observed, too, that we were conducting an inquiry, and not trying 
an issue. Once we had decided the question of what evidence we would receive, 
the only question remaining was that of the weight to be given to it. An examina- 
tion of the sections of this Report in which we deal with persons upon whom we 
report adversely will show the limited extent to which we rely exclusively on 
evidence other than direct evidence. 


[683] 4. Status of the Commission 

In this Section we have dealt with various matters with respect to which there 
would appear to have been misunderstanding on the part of some. There is one 
other matter upon which we think we should say something, namely, the status 
of a Royal Commission. 

In the first place such a Commission is a primary institution, though of a tem- 
porary kind, and is upon a formal equality with the other institutions of the 
State such as the Courts, Houses of Parliament and Privy Council. Reference 
may be made to Clokie & Robinson “Royal Commissions of Inquiry” (1937) pp. 
150, 151. 

While it is sitting, and until its existence terminates, it is not subordinate to 
any body. It is independent in every sense. It is not subject to, or under the 
control of the Courts. Its function is to conduct the investigation committed to 
it and to make its report to the Governor in Council. Its report is not subject to 
review by any Court, nor is it subject to appeal. 

The Comumnission’s findings are as authoritative as those of any Court, and, as 
it is the sole judge of its own procedure, and may receive evidence of any kind in 
its discretion, it is sometimes in a better position than a Court subject to strict 
rules as to the admissibility of evidence, to ascertain facts. 

In the present inquiry the Commission has had an advantage in that it had 
before it the full story, as far as it could be learned, of the widespread, but closely 
interlocked, secret organizations, something no court of criminal jurisdiction, 
trying individual persons or even small groups of persons could ever have. 

The use to be made of its Reports when made was something over which the 
Commission had no control: but the fact that as a result of its Interim Reports, 
the proper authorities decided to prosecute certain persons reported upon, did not 
affect the Commission’s duty to pursue the inquiry with which it was charged 
under the Order in Council by which it was established, namely, to— 

. » - inquire into and report upon which public officials and other persons in 
positions of trust or otherwise have communicated, directly or indirectly, 
secret and confidential information, the disclosure of which might be inimi- 
cal to the safety and interests of Canada, to the agents of a Foreign Power 
and the facts relating to and the circumstances surrounding such com- 
munication. 
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[684] In carrying out such duty the Commission is entitled to follow the 
process of logical reasoning, to draw inferences from facts and from the de- 
meanour of witnesses, and to set out its conclusions and the facts as found by it 
in such a way that the weight of those conclusions may be examined. 

There is, however, one power a Commission does not possess. That is the 
power to enforce its findings. If it makes findings upon which the proper authori- 
ties conclude that certain persons should be punished, those authorities must 
resort to the courts or tribunals which alone possess the power to punish. What- 
ever the view there taken, the findings of the Commission, arrived at under its 
own procedure, and on the evidence before it, are not affected and remain valid. 

The CuairMan. We will stand in recess until tomorrow morning 
at 10: 30. 

(Whereupon, at 12:44 p. m., the hearing was recessed until 10: 30 
a.m., Wednesday, August 4, 1954.) 


Xx 





